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PREFACE

Getting the Deal Through is delighted to publish the second edition 
of High-Yield Debt, which is available in print, as an e-book, and online 
at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes a new chapter on Singapore. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com. 

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editors, 
Arthur D Robinson, Mark Brod and David Azarkh, of Simpson Thacher 
& Bartlett LLP, for their continued assistance with this volume.

London
June 2017

Preface
High-Yield Debt 2017
Second edition

© Law Business Research 2017
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Global overview
Arthur D Robinson, Mark Brod and David Azarkh
Simpson Thacher & Bartlett LLP

This year’s edition of the High-Yield Debt volume in the Getting the 
Deal Through series is published at a time when conditions in the 
global high-yield market appear to be improving. After record issuance 
levels in North America and Europe in 2013 and 2014, the global high-
yield market experienced increased volatility in 2015 owing primarily 
to falling oil prices and increased political and financial instability. The 
instability continued in 2016 as investors remained cautious about new 
high-yield deals and focused on macroeconomic and geopolitical risks, 
including falling commodity prices, the fallout from the United Kingdom 
European Union membership referendum (Brexit) and uncertainty 
about the US presidential election. According to Thompson Reuters, 
global high-yield volumes totalled approximately US$343 billion during 
2016, which represented a 14 per cent decrease compared to approxi-
mately US$400 billion in 2015. While high-yield volumes remained 
below peak years 2013 and 2014, the high-yield asset class generally 
performed quite well in 2016, with many US high-yield indices outper-
forming the Standard & Poor’s 500 index. With less political uncertainty 
expected on the horizon, market participants have generally been pre-
dicting increased high-yield volumes in 2017. The preliminary first quar-
ter data supports this optimistic outlook, with issuance levels increasing 
relative to the first quarter of 2016 in both the United States and Europe.

In the United States, the volume of high-yield issuances declined 
from approximately US$235 billion in 2015 to approximately US$191 
billion in 2016, according to Thomson Reuters; a decrease of 19 per 
cent. While market windows opened and closed throughout the year, 
the first quarter of 2016 was particularly challenging for any high-
yield issuers that needed to go to market. Many market analysts have 
attributed the moderate demand for high-yield bonds in 2016 to falling 
energy and commodity prices, worries of rising defaults by high-yield 
issuers, political uncertainty and uncertainty as to the effect that ris-
ing interest rates may have on the leveraged capital structures of most 
high-yield issuers. Following the US presidential election in November 
2016, financial markets generally rallied as investors focused on the 
possibility of increased US infrastructure spending, corporate tax 
reform and the pro-business agenda for the incoming US administra-
tion. Investors focused on the possibility that President Trump’s stated 
plans to de-regulate and stimulate the economy could lead to further 
economic growth that would benefit high-yield issuers. Some observ-
ers have also questioned whether the Federal Reserve’s leverage lend-
ing guidance will also be watered down, if not scrapped altogether, as 
the new administration seeks to increase economic growth and jobs, 
which would be a boost for private-equity backed issuers. The end 
of 2016 did see some improvement in market conditions as energy 
prices rebounded, which enabled some energy issuers to re-access 
the high-yield market. Even though the Federal Reserve has started 
to raise interest rates, most US economic indicators have been strong, 
which has let to increased confidence for investors in high-yield bonds. 
This positive backdrop seems conducive to continued stronger activ-
ity levels for the rest of 2017. Other factors that have led to sustained 

growth in high-yield volumes in prior years, such as refinancing needs 
and mergers and acquisitions seem more moderate in 2017 and may 
have a moderating effect on total volumes.

In Europe, high-yield bonds have continued to become a regu-
lar financing option for non-investment grade companies. European 
bank regulators and the European Commission have generally sup-
ported the development of European debt capital markets as a means 
of diversifying both financing options for companies and credit risk 
outside the formal banking sector. After experiencing increasing 
high-yield volumes in 2013 and 2014, high-yield volumes declined 
by 10 per cent in 2016 to approximately US$113 billion from approxi-
mately US$126 billion in 2015, according to Thomson Reuters. Some 
market participants attribute the softness in 2016 to macroeconomic 
instability following the UK’s Brexit vote as well as some contagion in 
investor sentiment from the US high-yield market throughout much of 
that year. The European high-yield market also experienced renewed 
competition from the bank market in 2016 as lenders began to accept 
incurrence-based covenants and similar cov-lite structures, which 
historically had made high-yield structures relatively more attractive 
than European bank loans for certain issuers. The first quarter of 2017, 
however, has seen a moderate rebound in high-yield activity by issuers 
based in the UK as well as throughout Europe. Market commentators 
have generally been positive in their outlook for European high-yield 
activity levels for the remainder of the year as investors have adjusted 
to the UK’s Brexit decision and economic data in much of Europe has 
remained positive. In addition, the victory by Emmanuel Macron in the 
French presidential election has had a calming impact on the markets. 
Nonetheless, important national elections in Germany and the UK in 
2017 could increase bond market volatility if parties espousing anti-EU, 
anti-immigration, protectionist and populist policies perform better 
than expected.

High-yield activity from emerging markets remained choppy in 
much of 2016 as many investors worried about the effect of higher 
US interest rates and a stronger dollar in addition to potential adverse 
shocks to countries, such as Mexico, if a new US administration 
imposed protectionist economic policies. Continued economic and 
political upheaval in certain countries, including Venezuela, Ukraine 
and Turkey, highlighted how domestic political and macroeconomic 
problems can also significantly affect bond investors. Moreover, one-
time bond market pariah, Argentina, was able to negotiate a settlement 
with its remaining holdout creditors from its 2001 default and subse-
quent restructuring, that has led to a series of sovereign and corporate 
bond offerings out of Argentina in 2016 and 2017, which investors have 
generally supported. After experiencing both a recession and politi-
cal corruption crisis, Brazil appears to be better positioned in 2017 for 
economic growth and further high-yield activity.

The editors are pleased to be associated with some of the finest 
legal counsel in each of these counties covered in this volume and hope 
that you find the chapters relevant as well.

© Law Business Research 2017
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Brazil
Carlos Fernando Siqueira Castro and Guilherme Dantas
Siqueira Castro – Advogados

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

From the perspective of a struggling company, it has the option of seek-
ing a bank loan or it can attempt to raise funds through the issuance of 
high-yield debt securities. If it chooses the second option, the issuance 
must be registered with the Brazilian securities regulator, the CVM 
(article 2, CVM Instruction 400 of 2003). In addition, the issuer would 
have to bear costs such as the underwriter’s fee, CVM’s registration 
fees, and the costs of auditors, marketing, legal advisers, etc. One of 
the advantages of this option is that it amplifies the number of possible 
investors. It is likely that there are more investors seeking high-yield 
debt securities than banks willing to loan money to a struggling com-
pany. In Brazil, there are funds (FIDC-NP) specialised in investing in 
high-yield assets or credits, as these securities would be.

Another option available to a struggling company is to assign 
receivables to investment funds (for instance an FIDC-NP fund) spe-
cialising in high-yield investments, to solve cash flow issues. In Brazil, 
these funds are regulated by CVM Instruction 444 of 2006 and their 
shares can be considered high-yield securities.

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

We have not seen increased regulation concerning bank loans. 
However, in 2006, the CVM increased the regulation of high-yield 
securities through Instruction 444 of 2006, which set forth the ground 
rules for investment funds focused on buying high-yield debts. 

Considering the recession in Brazil, the distressed assets market 
has grown, and the fact that insolvent companies will perform their 
turn-around projects by accessing the high-yield debt market will prob-
ably incentivise the regulator to impose new boundaries in the cur-
rent framework. 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

The financial services sector has been the most active in this market. 
One of the main features is the high specialisation of the market. 

For instance, investors have to be qualified to invest in FIDC-NP funds, 
which specialise in high-yield investments. One barrier to entry to these 
funds is the requirement for ‘qualified investors’, who are, according to 
CVM Instruction 554 of 2014: 
• individuals who invest more than 10 million reais in the finan-

cial market; 
• financial institutions, insurance and private equity firms; 
• open and closed pension funds; 
• investment funds; 
• investment clubs, provided that their investment portfolio is man-

aged by a securities portfolio manager authorised by the CVM; 
• independent investment agents, investment portfolio managers, 

analysts and securities consultants authorised by the CVM; and 
• non-resident investors.

High-yield deals do not necessarily have to involve collateral. In addi-
tion, CVM Instruction 400 of 2003 (public offerings) sets forth that 

the CVM is not responsible in any way for the financial situation of the 
issuer or the veracity of the information. The issuance can have collat-
eral packages, but that is not mandatory.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

According to section 2 of article 3 of CVM Instruction 400 of 2003, 
every public offering of securities requires an underwriter (mandatorily 
a financial institution). 

The underwriter reviews the drafting of the offering documents, 
provides information to the CVM and attempts to find as many inves-
tors as possible. In some arrangements, underwriters are committed to 
obtain a certain number of investors (firm commitment). Furthermore, 
underwriters commit themselves only to make their best efforts to 
find investors.

Rating agencies are not mandatory in public offerings, but they 
may act to classify the risks (CVM Instructions 400 of 2003 and 489 
of 2011). In the case of high-yield securities, their participation is even 
more relevant.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

High-yield securities covenant packages tend to be less restrictive and 
friendlier than those typically used in traditional bank loans. The struc-
tures and regulatory review will probably not change, besides those 
situations of insolvency mentioned above.

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

In an issuance of public offered high-yield debt securities, companies 
shall comply with CVM Instruction 400 of 2003 (public offerings). 
There is no special regime for high-yield securities. However, if the issu-
ance of a high-yield debt security is prepared through a private offering 
(which is possible), there are no specific rules issued by the CVM.

As to the precedents or models, the offeror and their advisers usu-
ally review leading cases.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

The typical maturity of high-yield debt securities can vary substantially, 
as each deed of issuance or indenture contains a different arrangement. 

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

If the offering of high-yield debt security is public, it must comply with 
CVM Instruction 400 of 2003. The offeror, its advisers and the under-
writer determine the coupons, according to the willingness of the mar-
ket for that paper. 

© Law Business Research 2017
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We typically observe fixed rates with a performance yield associ-
ated with upside gains.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

Many covenants may be adopted, depending on the particular charac-
teristics of the issuance. The debtor’s business may suffer restrictions 
related to change of control or corporate reorganisation of any kind. In 
addition, if the issuer is a public utility company, the parties can agree 
that the company must maintain a minimum percentage of its con-
tracts with the public sector, for example.

There is a certain convergence, as the risks of default may arise 
from similar scenarios. In both cases, we are seeing that covenants on 
limitation on indebtedness and issuance of preferred stock plus restric-
tion of payments are the most convergent.

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

The demand for high-yield debt securities has dropped in the past two 
years due to the Brazilian financial crisis. Some issuers are willing to 
offer a stronger covenant package to attempt to attract investors but we 
cannot say that they are tightening or being changed during the issu-
ing process.

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

We are not aware of any substantial difference between the covenants 
according to industry sectors. 

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

Changes of control typically trigger prepayment requirements in 
high-yield debt securities. Asset sales are not a usual trigger but it is 
customary to develop specific triggers from an asset sale that lowers 
the liquidity level of the company or affects a business activity (for 
example, the sale of a plant unit responsible for the manufacturer of an 
important product).

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

Yes, we occasionally observe these two provisions together into a ‘dou-
ble-trigger’ clause. However, it is more common to observe these two 
types of provisions entirely disconnected. 

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

Yes. In Brazil crossover packages are quite common for issuers on the 
verge of investment grade seeking less restrictive covenants, more typi-
cal to the regular bank loan market. The key differences relate to restric-
tions on indebtedness, change of control and dividend distribution.

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

Disclosure requirements are the same for the issuance of any debt 
securities. CVM Instruction 400 of 2003 sets out that the prospectus 
must contain the main terms of the issuance, risks factors of the issuer, 
corporate and financial statements, etc.

The regulatory body responsible for verifying the compliance of 
such disclosure requirements is the CVM. 

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

In the case of a high-yield equity security offered by an investment fund 
such as an FIDC-NP, there are limitations on the use of proceeds of the 

raised money. Article 1 of CVM Instruction 444 of 2006 sets forth that 
this kind of fund (a venture fund) has to invest its proceeds in certain 
types of (very weak) receivables.

The issuer of a high-yield debt security must follow the regulation 
of CVM Instruction 400 of 2003 and we are not aware of any limita-
tions for the use of proceeds in this case, although each particular issu-
ance may contain its own limitations.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

The minimum value to invest into a share of an FIDC-NP fund is 
1 million reais and this sort of fund requires qualified investors (people 
that invest more than 1 million reais in the financial market, according 
to CVM Instruction 554 of 2014). A share from this sort of fund can be 
considered as a high-yield security.

Qualified investors are not the only possible targets for high-yield 
debt securities. If the prospectus or the deed of issuance provides for 
any kind of restriction, then yes, certainly an investor can be precluded 
from investing in a high-yield debt security.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

The closing mechanics in Brazil are not particularly different for high-
yield debt securities than in the traditional bank loan market.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

Regarding high-yield debt securities, Federal Law No. 6,404/76 sets 
out the elementary rules on this issue. According to article 58, section 6 
the debentures issued by a member of a group of companies may have 
floating charges over assets of two or more companies of that same 
group. There are no limitations on guarantees. 

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

We can mention mortgages, liens or pledges of shares as the most com-
mon guarantees for the payment of high-yield debt securities. As the 
risk of default involved is superior in this sort of operation, warranties 
are generally stronger when compared to the warranties granted in the 
issuance of highly rated debt securities.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

There are no such limitations whatsoever, besides those related to the 
nature of an entity. That means, for example, that only publicly held 
companies are properly formed to issue debentures and stocks in the 
market. Limited liability corporations will not issue securities, but they 
are able to issue promissory notes. 

22 Describe the typical collateral structure in your jurisdiction. 
For example, is it common to see crossing lien deals between 
high-yield debt securities and bank agreements?

As mentioned in question 20, the typical collateral structure in Brazil 
will be formed by a mortgage, pledges or liens, but it is uncommon to 
allow crossing liens between arrangements. 

23 Who typically bears the costs of legal expenses related to 
security interests? 

In Brazil those costs are typically paid by the issuer, including pre-
issuing costs, book-running costs and registry costs. It is rare to 
see those being paid by investors. On the other hand, it is common to 
see investors paying some cost in relation to the fulfilment of guaran-
tees or collaterals.
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24 How are security interests recorded? Is there a public register?
Yes. If the security interest is a mortgage, the real estate registry office 
located in the jurisdiction of the property will be responsible for record-
ing it on the certificate of the mortgaged property.

Registration of pledges will depend on the sort of property that 
is pledged. As for shares, for instance, the pledge must be annotated 
in the share register, or in the financial institution, books, as the case 
may be.

25 How are security interests typically enforced in the high-yield 
context? 

Primarily, investors can petition the state courts to claim the due pay-
ment or, alternatively, enforce the warranties. Additionally, in the 
context of public issuances, investors can seek CVM to initiate a disci-
plinary proceeding to improve their leverage and pressure the issuer to 
accept a satisfactory settlement.

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

Credit rank in Brazil follows specific ranking from the Civil Code and 
the Insolvency Act (11,101/05). The nature of the debt is what deter-
mines its ranking and not the classification of ‘high-yield’ or ‘regular 
bank loan’. This means that a high-yield debt will mostly rank in the 
same manner as other creditor interests. The type of collateral or guar-
antee attached to each operation will mostly determine the differentia-
tion between them.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

In general, they (holders of high-yield debt) will limit the ability of the 
issuer to incur new debt (with bank lenders) unless the debt is also sub-
ordinated to the bond. Also, it is common to structure arrangements 
that only allow new debt if the guarantees granted to a bank do not 
compromise the issuer’s operations.

The inverse, typically, does not occur in Brazil: banks restrict and 
do not enter into intercreditor arrangements with holders of high-
yield debt.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

No, it is not possible to set off interest payments against tax liability, 
but it is acceptable to deduct them from the income tax profit basis. 
There are established limitations on deductions relating to companies 
in the same group, as they can be viewed as profit transfers or divi-
dend distributions.

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

Yes, it is. It is very important that a bond fits itself into the context and 
the market environment of high-yield security issuances. The Brazilian 
tax authority is rigorous in checking whether debt structures are formed 
solely to generate benefits from a tax planning perspective. Those that 
are undertaken purely for tax planning purposes are often held by the 
authorities to be non-deductible or even a fraudulent simulation made 
by companies in the same group (see question 28).

Carlos Fernando Siqueira Castro cfsc@siqueiracastro.com.br 
Guilherme Dantas gdantas@siqueiracastro.com.br

Rua Tabapuã, No. 81 – 4th floor
Itaim Bibi
São Paulo 04533-010 
Brazil

Tel: +55 11 3704 9840
Fax: +55 11 3704 9848
www.siqueiracastro.com.br
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Canada
Elana M Hahn and William (Bill) K Jenkins
Dentons Canada LLP

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

There are advantages and disadvantages to these two financing options 
from both a lender’s or investor’s perspective and a borrower’s or 
issuer’s perspective. The main differences between high-yield debt 
securities and bank loans for borrowers or issuers in Canada are:
• high-yield securities need to comply with Canadian provincial 

securities legislation;
• they offer longer tenor (for non-investment grade borrowers 

or issuers);
• they are more difficult to amend or obtain waivers in respect of 

(and therefore need more flexible terms); and
• they generally cannot be repaid early without penalty.

Financing options need to be considered case by case, including the 
details of the covenant package and pricing and whether or not the 
debt will be secured. While high-yield debt securities may be secured 
by second lien security, many high-yield debt securities are unse-
cured. Most loans obtained by non-investment grade borrowers will be 
secured and, if bank debt is in place, the security will need to be limited 
to subordinate second liens. From a lender’s or an investor’s perspec-
tive, a second lien loan has effective priority over trade creditors and 
other unsecured creditors, up to the value of its interest in the collat-
eral. A creditor is always better off with a second lien rather than being 
unsecured. From a borrower’s or issuer’s perspective, there are costs 
associated with providing collateral to the holders of its junior debt in 
terms of covenants and restrictions on its flexibility in future financ-
ing. However, a borrower should get better pricing on a second lien 
financing than it would by incurring unsecured debt on substantially 
the same terms. 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

There are no particular existing or proposed Canadian regulations spe-
cifically affecting high-yield debt securities or second lien loans per 
se. However, as a function of Canada’s G20 commitments pertaining 
to prudential and other financial institution regulations following the 
2008 global financial crisis, Canadian banks and other institutional 
investor sectors are undergoing significant regulatory change. These 
changes are impacting the nature and mix of assets and liabilities insti-
tutions are willing and able to hold. To the extent that the Canadian 
high-yield debt securities and second lien loan markets are cross-
border markets with a significant proportion of US investors, regulatory 
changes in the US have an impact in Canada.

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

The market for placing high-yield debt securities in Canada is rela-
tively new. When the market developed in the US in the 1980s, it did 
not initially take hold in Canada. Canadian issuers who wished to issue 
these types of securities typically placed the majority of the issue in 
the US market. Even after the Canadian market became receptive to 
high-yield debt securities starting in 2009, certain Canadian issuers 

have continued to proceed with US-directed placements rather than 
focusing on the Canadian market. Current market activity is relatively 
slow due to global equity and bond market trends as well as various 
market uncertainties, particularly in industries that typically access the 
high-yield debt market (eg, healthcare, media, airlines, oil and gas). 
As a result, the Canadian high-yield debt market has been less active 
since 2013/14, but still represents a potentially attractive method of 
financing for companies in capital-intensive industries.

Canadian high-yield deals have tended to follow the US model. 
This uses debt structures in the US and other jurisdictions, such as 
second lien secured debt. A typical high-yield covenant package 
includes limitations on debt, liens, making restricted payments and 
investments, transactions with affiliates, asset sales and mergers. An 
issuer’s subsidiaries guaranteeing other material debt of the issuer 
are typically expected to guarantee the high-yield debt. However, 
payment-in-kind provisions have generally not been adopted in 
Canadian-directed offerings.

High-yield debt can be an attractive investment for certain types 
of lenders, such as hedge and credit funds, as securities or loan financ-
ings. The debt has attractive pricing and the investors may receive the 
benefit of collateral. Therefore, companies may be able to obtain sec-
ond lien financing while complying with the terms of first lien secured 
bank debt and unsecured indentures. There is a tension between hold-
ers of second lien debt and unsecured high-yield bonds in the layer-
ing of issuers’ or borrowers’ capital structure that can lead to complex 
restructurings as the debt matures.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The issuer and the underwriters responsible for marketing the offer-
ing for the issuer are key parties in a high-yield debt financing. The 
lead underwriter represents the group of underwriters (in a syndicated 
deal) in designing and negotiating the covenant package and in guid-
ing the company through the negotiation, documentation and securi-
ties offering process. These underwriters receive a commission that is a 
percentage of the securities issue price. Underwriting commissions are 
commonly differentiated depending on whether marketing to ‘retail’ 
investors is contemplated. Rating agencies are involved in high-yield 
debt financings by providing a rating on the proposed high-yield debt 
security, which is critical for execution of the deal and the sale of the 
securities to investors. 

Finally, a trust company will act as the indenture trustee represent-
ing the bondholders. It will execute the indenture and facilitate the 
issuance and closing settlement of the bonds and any future payments 
to, communications with, and any consents, waivers or modifications 
whether or not these involve a bondholders’ meeting or voting proce-
dures. In the case of secured high-yield bonds, a collateral agent, which 
is often a role played by the same trust company that is acting as the 
indenture trustee, will hold the collateral and be party to an intercredi-
tor agreement with the senior lien secured creditors, on behalf of the 
bondholders and other secured creditors.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

See questions 3 and 10.
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Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

A trust company will act as the indenture trustee representing the 
bondholders. The indenture functions as the principal operative legal 
document in a high-yield bond transaction under which the bonds are 
constituted and issued. It contains the terms and conditions of the 
bonds and details pertaining to payments, presentment and documen-
tation. The indenture will also contain the covenant package applying 
to the company until maturity of the bonds, whereby the benefit of 
the covenants is held by the indenture trustee on behalf of the bond-
holders. Default triggers, remedies and how the trustee is expected to 
exercise these discretions on behalf of the bondholders are included 
in the document. A communications and voting procedure will outline 
the circumstances in which the trustee is expected to obtain a bond-
holder direction before taking certain key actions or decisions. Given 
the nature of the indenture trustee business, the indenture will also 
contain a set of extensive protections and indemnities for the trustee.

With secured high-yield bonds, the same trust company typically 
plays the role of a collateral agent and indenture trustee. This agent 
holds the collateral and is party to an intercreditor agreement with the 
senior lien secured creditors, on behalf of the bondholders and other 
secured creditors. The intercreditor agreement is a key operative trans-
action document in secured high-yield bond transactions, containing 
the relative priorities between the high-yield debt and the senior credi-
tors and the rules for the enforcement of the creditors’ respective col-
lateral. The relevant collateral will be documented through customary 
security documents governed by appropriate relevant laws.

High-yield debt securities offerings in Canada are either made 
by way of an offering to the public using a prospectus, or pursuant to 
a private placement exemption under applicable securities legislation 
in Canada using an offering memorandum. The offering document 
describes the business and financial statements of the company, the 
terms and conditions of the securities, and the covenant package being 
offered to investors. It also outlines key risk factors and any required 
securities laws disclosures and selling restrictions.

Most bank underwriters and their counsel refer to precedent 
documents used in previous transactions. They are considered ‘mar-
ket standard’, which are then customised for each transaction. To the 
extent that an issuer is a ‘first time’ high-yield issuer, typically, the deal 
team will look at recent market precedents and the terms of the issuer’s 
principal bank credit facilities as the starting point.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

High-yield debt securities tend to have a five, seven or ten-year 
maturity, with ten-year maturities being rare in current market condi-
tions. Generally, high-yield debt securities are not redeemable at the 
option of the issuer for a specified number of years to permit investors 
locking-in an interest rate for a significant period. Redemption provi-
sions containing a ‘make-whole’ clause allow issuers to call the secu-
rities during the non-call period. The ability of an issuer to redeem a 
portion of the securities (usually 35 per cent) with the proceeds of an 
equity offering during the three years after the issuance date is another 
typical exception.

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The lead underwriter will represent the group of underwriters (in a syn-
dicated deal) in guiding the company through the negotiation, docu-
mentation and securities offering process. An offering is launched by 
the distribution of the preliminary offering memorandum or prospec-
tus, typically accompanied by a press release. This leads to the ‘road-
show’ during which the issuer and underwriter may meet with investors 
to ‘build the book’. The building period varies but is typically one or two 
weeks. The bankers determine the length of the roadshow and will set 
a deadline (usually on the last day of the roadshow) for submitting an 

order for the security. Once books close, the bankers will schedule a 
pricing call with the issuer and on that call, the bankers and the issuer 
will agree to the terms of the deal. 

Most high-yield debt securities are issued at a fixed coupon, deter-
mined as a result of investor demand, the general market, the health 
and stability of the issuer, the issuer’s industry, the covenant pack-
age, the financial performance of the issuer, the issuer’s performance 
during the roadshow, etc. 

After the pricing call, a pricing term sheet is sent to investors to 
confirm sales and the underwriting agreement is signed between the 
issuer and the underwriters. The offering memorandum or prospectus 
will be finalised by the completion of pricing information and dates and 
with any other necessary changes. The final offering memorandum or 
prospectus is then distributed to investors. Once a securities transac-
tion is priced, the securities begin trading. As part of the pricing terms, 
the parties will also schedule a closing date, which is typically done on 
a T+3 basis. Therefore, three business days after pricing, the securities 
offering will close. In the case of frequent or ‘repeat’ issuers, the above 
process may be abridged.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

While high-yield securities covenants are standardised, they are also 
carefully negotiated and tailored to the specific business needs of the 
issuer. High-yield covenants seek to regulate the behaviour of the 
issuer and its ‘restricted subsidiaries’ that could increase the risk pro-
file of the company issuing the high-yield debt securities, impacting its 
ability to service its debt. Additionally, the covenant package must pre-
serve the issuer’s ability to run its business without undue restrictions 
and without the need to consult the investors for amendments or waiv-
ers in the normal course of business.

The most standard covenants place limitations on issuers ability to: 
• incur additional debt; 
• grant liens on assets; 
• make certain investments, dividends, distributions and purchases 

of equity or junior debt (known as ‘restricted payments’); 
• sell assets; and 
• enter into transactions with affiliates.

The high-yield covenant package is flexible in permitting transactions 
between the issuer and restricted subsidiaries. The high-yield debt 
securities covenant package is mainly intended to ensure that the com-
pany does not become overextended. The covenants requiring guar-
antees from existing or future restricted subsidiaries are designed to 
limit ‘structural subordination’ by making sure that if a subsidiary of 
the issuer is guaranteeing other debt, the high-yield debt security hold-
ers get the benefit of the same guarantee package. The debt covenant 
limits the ability to incur more debt unless the issuer has sufficient 
cashflow to service the debt, and also further limits ‘structural subor-
dination’ by restricting how much debt non-guarantor restricted sub-
sidiaries may incur. Reporting covenants ensure that there is a flow of 
information so that the investors can monitor the performance of the 
company and compliance with the covenants.

The covenant package restricts the amount of cash or assets that 
leave the ‘restricted subsidiaries ring-fence’, namely the issuer and all 
of its subsidiaries that are guarantors or otherwise subject to the cov-
enants – to preserve the issuer’s cash and assets that are available to 
repay the securities. The asset sales covenants of high-yield debt secu-
rities establish guidelines that must be followed in any asset sale requir-
ing the issuer to use the proceeds within a prescribed period to reinvest 
in the business or to prepay debt ranking higher than or equal to the 
high-yield debt securities in the capital structure. The restrictions on 
transactions with affiliates are designed to prevent value leakage to 
insiders ahead of the repayment of bonds.

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

Canadian covenants tend to provide greater protection for investors 
when compared with US equivalents. Owing to the smaller size of 
some Canadian high-yield debt transactions than in the US without 
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a pricing penalty (eg, a $75 million deal without pricing penalty), the 
transactions may involve fewer investors. This may allow some issuers 
to negotiate covenants less traditional and more tailored to individual 
needs. Moody’s Investors Service reported in 2014 that Canadian high-
yield bond covenants had deteriorated over the previous four years, 
such that the gap between Canadian and US bond covenant protec-
tion was narrowing for investors. However, in that study, Canadian 
high-yield bonds sold domestically still scored stronger from an inves-
tor perspective than Canadian bonds sold to US investors (‘Moody’s: 
Canadian high-yield bond covenants deteriorate; trend closer to US 
bond covenant quality’, Moody’s Investors Service Announcement, 
Global Credit Research, 2 December 2014).

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

The covenant package restrictions are usually related to the credit 
standing of the issuer, not the industry in which it operates. However, 
some customisation is necessary for certain industries to ensure that 
the covenant package aligns with the normal methods of the covenant 
package in which the industries operate. These industries include the 
oil and gas and mining, where companies typically operate through 
joint ventures or co-ownership arrangements.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

Typically, a change of control requires the issuer to offer to prepay the 
bonds at 101 per cent plus accrued interest. In circumstances where the 
change of control results in an increase in the trading price of the bonds 
above 101 per cent or if a redemption by the issuer’s new parent at a 
premium is foreseeable, then holders will most likely elect not to put. 
Asset sales only trigger a prepayment obligation at par plus accrued 
interest if the issuer does not use the asset sale proceeds in a manner 
permitted by the asset sale covenant (ie, use the proceeds to reinvest 
in the business or pay down debt) within a specified period, which only 
rarely occurs.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

The ‘double trigger’ test (ie, investment grade debt to contain an obli-
gation on the issuer to make an offer to repay at 101 per cent upon a 
change of control, only if there is both a change of control and a ratings 
downgrade from one or more rating agencies within a specified period 
following the announcement of a change of control) has not migrated 
materially into high-yield debt offerings directed at the Canadian 
market, although we understand there have been examples in the US.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

No standard ‘crossover’ covenant package has evolved in Canada. 
However, the Canadian market generally permits the suspension of the 
key restrictive covenants if the securities achieve an investment grade 
rating post-issuance, but only so long as the investment-grade rating 
is maintained.

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

Each province of Canada has its own securities legislation and enforces 
compliance with securities legislation through a securities commission 
or equivalent regulatory body. The provincial bodies coordinate regu-
latory requirements through the Canadian Securities Administrators 
(CSA), resulting in the same rules throughout Canada and the reduc-
tion of separate regulation by multiple jurisdictions, subject to lim-
ited exceptions.

As mentioned above, high-yield debt securities offerings in Canada 
are made either by way of an offering to the public by a prospectus or 
pursuant to a private placement exemption using an offering memo-
randum. By making an offering by prospectus the issuer becomes a 

reporting issuer under Canadian securities legislation and, therefore, 
subject to the ongoing continuous disclosure requirements applicable 
to public companies under Canadian securities legislation. The legisla-
tion requires ‘reporting issuers’ to promptly report publicly any mate-
rial changes in their affairs, and to prepare and make publicly available 
quarterly interim and comparative annual financial statements, man-
agement discussion, and analysis of financial condition and results of 
operations and an annual information form. 

Accordingly, a company that is not already a reporting issuer 
will prefer to proceed by way of a private placement. However, many 
reporting issuers that are already subject to the continuous disclosure 
obligations will still choose the private placement route because it 
eliminates the need for prior securities commission review of the offer-
ing document and can thereby reduce the time to market. The main 
disadvantage of a private placement offering is that under the ‘closed 
system’ of securities regulation in Canada, the first trade in securities 
issued in reliance on a prospectus exemption must generally be made 
under a prospectus, pursuant to a further prospectus exemption or in 
compliance with the relevant resale restrictions of provincial securities 
legislation. In contrast, when securities are distributed by way of a pro-
spectus, they are thereafter freely tradeable, unless they form part of a 
control block.

When the offering is made by prospectus, Canadian provincial 
securities legislation provides detailed rules prescribing information 
that must be made available to investors to ensure they have adequate 
information available when making investment decisions. None of the 
Canadian provinces have specific prospectus disclosure rules for high-
yield debt securities; the general rules for securities issuers apply.

The ‘accredited investor’ exemption is the most commonly relied 
on exemption from the prospectus requirement for the private place-
ment of securities. It permits the securities to be placed with sophis-
ticated investors who meet specific criteria – such as institutional 
investors (eg, financial institutions, insurance companies, pension 
funds). While a private placement transaction does not require any 
filing of the disclosure document with Canadian securities regula-
tors at the time of issuing the securities and is not subject to prospec-
tus disclosure requirements, in practice, disclosure is substantially 
similar to what would be provided in a public offering by prospectus. 
Nonetheless, because a securities regulator is not required to review 
private placement offering documents, there is greater flexibility on the 
timing and procedures for closing and the degree of detailed disclosure 
as compared with a public offering.

Whether the offering is made by prospectus or offering memoran-
dum, the issuer will have statutory liability (damages or rescission) for 
any misrepresentation made in the offering document. Technically, 
the statutory liability will not apply to private placements to offerees in 
certain provinces, but market practice is for the issuer to offer the same 
remedies to investors in those provinces contractually.

High-yield debt securities issued by Canadian issuers are often 
sold or structured and documented with the flexibility to be sold to US 
investors in either the public market or the 144A market. US securities 
laws and market practices pertaining to disclosure are relevant as are 
US broker-registration requirements. High-yield debt securities issued 
by US based issuers can also be placed in Canada pursuant to the pro-
spectus exemption for accredited investors or pursuant to the multi-
jurisdictional disclosure system in place between Canada and the US, 
but broker-registration issues in Canada require careful attention.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

No. Whether the securities are being offered publicly in a prospectus 
offering or by way of private placement, there will be a section in the 
offering document describing the use of proceeds.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

Preclusions will arise if the offering of high-yield securities is being 
made in reliance on a prospectus exemption, in which case the types 
of investors that may be eligible to purchase the securities in the pri-
mary offering or in secondary trading may be limited – for example, 
the investor may need to qualify as an accredited investor within the 
meaning of relevant Canadian securities laws.
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18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

Closing mechanics for high-yield debt securities are fairly uniform – the 
principal transaction documents will all be executed on an agreed clos-
ing date and any registrations of security interests in collateral will be 
made on that date. For settlement, high-yield debt securities (whether 
issued by way of public offering or private placement) are typically set-
tled and cleared as dematerialised book-entry-only securities through 
Canada’s principal clearing, depositary and settlements firm, the 
Canadian Depositary for Securities, Ltd (CDS). To the extent that there 
is a simultaneous offering to US investors, settlement may involve addi-
tional steps. However, CDS offers customers two channels to seam-
lessly effect Canada-US cross-border transactions that interface with 
the principal US clearing and settlement services firm, the Depository 
Trust Company (DTC). CDS also interfaces with the European clearing 
and settlements firm, Euroclear. Therefore, cross-border offerings can 
occur on a real-time, trade-for-trade basis; in fact, almost one-quarter 
of CDS’s total trade-processing volume involves the US.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

The subsidiaries of an issuer typically provide upstream guarantees. 
The guarantee structure will be designed to provide the high-yield 
investors with the same package as provided to the senior secured cred-
itors. The 2013 dismissal by the Supreme Court of Canada of the guar-
antor’s leave to appeal application in the case of Royal Bank of Canada 
v Samson Management & Solutions provides comfort that the case law 
protecting the validity and enforceability of continuing guarantees to 
future liabilities remains intact.

In general, guarantees are limited by Canadian bankruptcy laws in 
narrow circumstances and, in very few cases, by Canadian corporate 
laws pertaining to financial assistance. Bankruptcy rules could have an 
impact on the enforceability of a guarantee but the validity of an inter-
corporate guarantee is less likely to be successfully challenged under 
bankruptcy, fraudulent conveyance or preference legislation in Canada 
than in the US. 

Most Canadian corporate laws now permit a corporation to give 
financial assistance by way of guarantee or otherwise to any person 
for any purpose, provided it discloses material financial assistance to 
its shareholders after such assistance is given. However, the corporate 
laws in a few maritime provinces and in the territories continue to pro-
hibit financial assistance to members of an intercompany group if there 
are reasonable grounds to believe that the corporation would be unable 
to meet prescribed solvency tests after giving the assistance, subject 
to specified exceptions. Also, in certain limited circumstances, grant-
ing a guarantee in a manner that disregards the interest of creditors or 
minority shareholders could be challenged under the oppression provi-
sions of certain Canadian provinces’ corporate legislation. Therefore, 
these issues need to be considered case by case.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

The precise collateral package and structure of collateral is determined 
and negotiated for each transaction and is driven by the nature of the 
business, the capital structure of the company, the expectations of 
the noteholders and the expectations of the other creditors. In most 
secured high-yield transactions, high-yield investors will share in the 
same collateral package as the senior lenders, on a second lien basis.

The creation of security interests is governed by the law of the 
province where the property is located or the province where the issuer 
is organised or has its chief executive office in the case of intangible 
property and certain other types of property. The creation of security 
interests in most types of personal property is governed in most prov-
inces by the Personal Property Security Act (PPSA), which is modelled 
on the US Uniform Commercial Code (UCC). Security interests in both 
real and personal property can be granted pursuant to a single security 
document and perfected, subject to certain exceptions, with respect 
to personal property by the filing of financial statements describing 
the collateral in the jurisdiction of organisation of the party granting 

the security interest and with respect to real property by filing at the 
applicable land registry.

In provinces other than Quebec, while security is granted by 
means of a written agreement, no particular document formalities 
need be followed. In Quebec, a Quebec law hypothec document 
must be used and formalities pertaining to the granting of a hypothec 
must be followed. Where security is taken in bank accounts, the 
method for taking security depends on the type of account and the 
transaction structure.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

No. However, there are a small number of generally applicable limita-
tions (eg, Crown debts – the right to receive payments from the govern-
ment – cannot generally be assigned as security).

22 Describe the typical collateral structure in your jurisdiction. 
For example, is it common to see crossing lien deals between 
high-yield debt securities and bank agreements?

The precise collateral package and structure of collateral is deter-
mined and negotiated for each transaction and is driven by the nature 
of the business, the capital structure of the company, the expecta-
tions of the noteholders and the expectations of the other creditors. 
To date, complex ‘crossing lien’ or ‘split collateral’ structures that we 
understand are sometimes common in the US have not been popu-
lar in Canada. It is most common in Canadian high-yield securities 
transactions that, if the bonds are secured, the bonds get a second 
lien on the same collateral as the collateral on which the banking 
syndicate holds a first lien.

23 Who typically bears the costs of legal expenses related to 
security interests? 

The issuer typically pays for the legal expenses.

24 How are security interests recorded? Is there a public register?
In provinces other than Quebec, security interests in personal prop-
erty (including receivables and bank accounts) attach when value is 
given and the grantor has signed a security agreement in which the 
description is sufficient for the collateral to be identified, and are 
perfected by registering a financing statement in the PPSA registry 
under each province’s PPSA. In Quebec, registration of the hypothec 
is required. In addition, there are specific statutes, such as the Bills 
of Exchange Act and the Securities Transfer Act of most provinces, 
which govern the perfection of assignments and security interests 
in specific types of assets. Relevancy will depend on the transaction 
structure and the types and location of assets over which security is 
being granted. Security interests in certain types of personal property 
may require the holder of the security interest to take possession or 
control of the asset.

A security interest in real property (including a mortgage) is per-
fected by registering the interest in the applicable provincial land titles 
registry system, although Alberta has a system for registering floating 
charges affecting real property interests (such as oil and gas leases and 
extraction licenses) at the same central registry where PPSA financing 
statements are filed.

25 How are security interests typically enforced in the high-yield 
context? 

The PPSAs in provinces other than Quebec, and the Civil Code of 
Quebec, contain comprehensive rules dealing with the rights and 
remedies of creditors following default by their debtors. The rights of 
a secured party include, but are not limited to, the right to take pos-
session of the collateral, the right to retain the collateral or the right 
to dispose of the collateral. The PPSAs also enumerate the rights and 
remedies of the debtor. These include, but are not limited to, the right 
to redeem the collateral or a right to reinstate the security agreement, 
and the right to receive notice of the creditors’ intentions upon default. 
Each PPSA also specifies that, in addition to the rights and remedies 
enumerated in the PPSA, the principles of law and equity continue 
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to apply, unless they are inconsistent with the express provisions of 
the legislation. Despite the differences in terminology, practices and 
procedures between Quebec and the PPSA provinces, in most cases, 
substantially the same or similar rights and remedies are available to 
creditors in Quebec as those that apply in PPSA jurisdictions. The reg-
istration and enforcement of security interests in land are governed by 
mortgage and land titles legislation in each province and territory.

The indenture trustee or collateral trustee or agent (depending on 
the structure of the particular high-yield debt securities transaction) 
would enforce any security interests that it holds on behalf of the hold-
ers of the securities in this manner pursuant to the provisions of the rel-
evant PPSAs and mortgage and land titles legislation. A secured party 
that enforces on collateral outside of an insolvency process generally 
takes that collateral subject to any other potential liabilities against 
which the collateral is subject and subject to any priorities in any inter-
creditor agreement or arising by operation of law pursuant to the rel-
evant PPSAs and mortgage and land titles legislation.

Federal bankruptcy legislation, comprising the Bankruptcy 
Insolvency Act and the Companies’ Creditors Arrangement Act, 
expressly recognises the rights of secured creditors under provincial 
laws, but may alter unsecured creditors’ priorities from the pre-bank-
ruptcy status. Bankruptcy legislation also sets out provisions regarding 
preferential or reviewable transactions, and the ability of a creditor to 
reverse such transactions.

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

The precise ranking of high-yield debt is commercially negotiated and 
depends on the overall capital structure of the company. In general, 
the high-yield debt securities rank equally in right of payment with 
any existing and future senior debt, but the high-yield debt securi-
ties holders’ liens are effectively subordinated to all senior debt liens. 
High-yield debt securities are typically senior in right of payment to 
any existing and future subordinated debt.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

The precise ranking of high-yield debt, including voting and control 
of key decisions and events, is commercially negotiated and depends 
on the overall capital structure of the company. The relationship 
among the creditors will typically be governed by an intercreditor 
agreement, in which each tranche of debt has a representative and 
the high-yield debt securities holders will be represented by the 
indenture trustee. In the vast majority of cases, the party that holds 
the most senior debt tranche will control any key decisions and will be 
entitled to enforce a standstill period against junior secured parties.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

In Canada, interest expense is generally deductible for tax purposes 
if it is incurred for the purpose of earning income from a business or 
property as long as the amount of the interest expense is reasonable 
in the circumstances. Deductibility generally follows the legal form of 
the arrangement and (except in the case of interest payments to cer-
tain non-resident shareholders) there are no debt-to-equity ratios that 
affect the deductibility of interest. In addition, interest payments paid 
to non-residents of Canada who deal at arm’s length with the issuer can 
generally be made free from withholding tax. 

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No.

* The content of this chapter is accurate as of June 2016.
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Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

Typically, Finnish high-yield debt is fixed rate with bullet maturity (ie, 
the principal matures on the final maturity date) whereas bank loans 
are typically divided into amortising term loan A and non-amortising 
term loan B. Most of the covenants in high-yield instruments are incur-
rence-based, meaning that they are only tested when the issuer takes 
affirmative action, such as incurring new debt. In bank financing, cov-
enants are typically maintenance-based and automatically tested on 
agreed testing dates. Therefore, with high-yield debt, the issuer typi-
cally has a higher degree of control over the covenants and when they 
are tested. In short, the benefits of a high-yield bond are bullet maturity 
and more issuer-friendly covenants.

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

The liquidity and capital requirements of the Basel III and CRD IV 
packages are increasing the regulatory burden for banks and therefore 
make lending more challenging. 

In addition, new legislation concerning the role of agents is being 
prepared. The government bill was made available in the spring 
of 2017. The purpose of the new legislation is to clarify the authority of 
the agent to act on behalf of the bondholders as well as how the agency 
actions are controlled. We believe that the development of regulation 
is likely to make high-yield bonds even more attractive in the future.

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

Especially the energy, building and construction and real estate sectors 
have been active during past years in various types of bond issuances 
(the high-yield market was somewhat more active in 2016 compared to 
2015), however, we saw some acquisition related high-yield issuances.

The high-yield (or non-investment grade) bond market from a 
Finnish corporate issuer’s perspective can be roughly divided into two 
separate markets: the European/international high-yield bond market 
and the domestic/Nordic high-yield bond market, of which the latter 
is significantly more active. In general, the total amount issued under 
any given bond issue in a European/international high-yield context 
is bigger, the documentation follows international standards and the 
governing law of the main finance documents is typically New York (or, 
in certain cases, English).

The high-yield issuances governed by Finnish law may vary from 
close to investment grade credit to junk bond with the majority of issu-
ances in the higher end of the credit spectrum. Depending on the qual- 
ity of the credit, it may be secured and guaranteed. On average the 
Finnish high-yield bonds are of higher credit quality compared to the 
other Nordic markets. At the higher end of the credit spectrum, how-
ever, investment grade style documentation is frequently used. 

There is growing interest in investing in bonds. Typically, Finnish 
pension funds have been active investors both on the loan and the 
bond side, but the investor base has expanded steadily over the past 
few years. In addition, the Finnish state-owned financing company 
Finnvera currently has a mandate to invest in bonds. 

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

Typically, bonds governed by Finnish law are arranged by a bank or 
financial adviser and are not underwritten. The arranger is responsible 
for arranging the bond, including pre-sounding of the investors, inves-
tor meetings and bookbuilding. The arrangement fee is typically based 
on the bond proceeds and there might be success fee elements based 
on the pricing. Generally, the fee varies from 0.5 per cent to 3.5 per cent 
of the bond proceeds, even though  the highest credit quality high-yield 
issuers may pay fees below that range.

The notes are registered to Euroclear Finland and, typically, one of 
the arrangers also acts as issue agent and coordinates the registration 
of the notes into Euroclear. Out-of-pocket costs are paid by the issuer.

The bondholders are usually epresented by the agent and no bond-
holder is allowed to take any unilateral action against the issuer. There 
are two established participants in Finland providing agency services: 
Nordic Trustee and Intertrust. The fee is typically an annual fee and any 
additional actions, for example bondholders’ meeting arrangements, 
are invoiced separately.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

We are likely to see more fallen-angel corporate issuers entering the 
high-yield space as they are likely to receive quite light covenant 
packages. Another interesting discussion topic is whether it remains 
necessary to have a proper red-herring listing prospectus of Nordic 
high-yield bonds or whether lighter documentation would be sufficient 
for marketing purposes. Many bankers and issuers think that the time 
it takes to access the markets is too long, because the bonds are usually 
sold by utilising a red-herring listing prospectus as an offering memo-
randum. Prevailing shortage in the demand of high-yield bonds has 
created the trend of covenant packages becoming less restrictive along 
with the wider European market, and the majority of Finnish issuances 
can be described as ‘covenant light’.

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

The documentation prepared for the purposes of domestic/Nordic 
issues is usually governed by Finnish law and the bond terms are 
based on model bond documentation introduced in 2014 by the 
Confederation of Finnish Industries (EK) and the Advisory Board of 
Listed Companies (the EK Model Terms). The use of the EK Model 
Terms is standard in today’s domestic/Nordic market and, for the 
purposes of this type of bond issue, the main question from an issuer’s 
and investor’s perspective is whether the credit in question is strong 
enough to issue under investment grade documentation or whether 
the EK Model Documents will be required by the relevant investors. In 
general, strong ‘implied BB’ credits tend to issue bonds by using invest-
ment-grade style documentation, while ‘implied B’ and below credits 
tend to use the EK model terms and conditions. However, the practice 
among the weaker BB credits is more varied.

© Law Business Research 2017



Borenius Attorneys Ltd FINLAND

www.gettingthedealthrough.com 15

The EK Model Terms are used in a variety of different structures, 
including senior secured bonds, senior unsecured guaranteed bonds and 
senior unsecured and unguaranteed bonds. The terms included in the 
EK Model Terms are, in many ways, similar to bond terms in use in other 
Nordic countries (not least because other Nordic countries were bench-
marked in connection with the preparation of the EK Model Terms).

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

The typical maturity of a domestic/Nordic high-yield bond ranges 
from three to five years. The call structure is rather standardised in that 
a non-call period of 24 or 30 months is included, after which a prepay-
ment premium, which decreases with time (eg, every six or 12 months), 
is applicable in the case of a redemption prior to maturity. However, the 
higher credit quality high-yield issuers using investment-grade style 
documentation generally do not have call option structures included in 
their bonds. High-yield bonds are usually issued at par, although it is not 
entirely uncommon to see issues with an original issue discount. Other 
than the discussed call structure and other standard prepayment provi-
sions (such as upon a change of control) no particular yield protection 
provisions are usually included.

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

It is common for domestic high-yield bonds to have fixed interest rates 
but a few transactions have included a floating rate interest (namely 
three-month EURIBOR plus margin) with zero floor.

Coupons are typically determined in a bookbuilding process 
where the arranger takes offers from the investors in respect of margin 
and amount.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

The main covenants restricting the operation of the debtors vary from 
transaction to transaction. In corporate issues at the higher end of the 
non-investment grade spectrum, the main covenants would typically 
include an incurrence-based financial indebtedness covenant and a 
relatively relaxed disposal restriction. At the riskier end of the domes-
tic high-yield bond market, the covenants can be extremely restrictive 
(similar to the ones included in a typical leveraged bank financing), for 
instance prohibiting, in effect, all additional indebtedness (other than 
possibly a tap issue and limited working capital financing required by 
the debtor).

As a main rule, the financial covenants included in a domestic 
high-yield bond issue are incurrence-based, although it is not unheard 
of to include maintenance covenants. This inclusion of incurrence-
based financial covenants, as opposed to maintenance-based financial 
covenants, remains one of the main differentiating factors between 
the domestic high-yield bond market and the bank loan market 
(where, in the case of the latter, the financial covenants are always 
maintenance-based).

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

The abundance of liquidity in the financing market has not affected 
high-yield bond terms, at least not at the lower end of the credit spec-
trum. One of the reasons for this could be that such debtors (or the rea-
sons for procuring financing) may entail risk to such a degree that rather 
tight restraints are justifiable and also that such debtors lack an alter-
native source of funding (such as bank financing). As regards changes 
to covenants and other terms of the issue from launch to pricing, this 
happens from time to time, at least with respect to weaker credits. For 
the stronger credits this is not usually the case. In the current market, 
the higher quality high-yield issuers get away with covenant light docu-
mentation and financial covenants are very rare.

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

Industry sector as such does not have a direct impact on covenant 
terms. Naturally, certain industry sectors may be more appealing to 
investors than others but this does not directly impact covenant terms. 
In general, covenant requirements tend to be greatest in the real estate 
sector bonds where one would normally expect to see up to three finan-
cial covenants (eg, solvency ratio, secured solvency ratio and interest 
cover ratio) due to heavy dependence on funding. 

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

As a general rule, a change of control always triggers the right of each 
investor to demand prepayment. Portability is a feature that is not usu-
ally included in domestic issues. As regards disposals, the position var-
ies between strict restrictions on disposals on the one hand and on the 
other hand, looser restrictions on disposals coupled with a mandatory 
prepayment obligation (which may be subject to a reinvestment right).

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

Double trigger change of control provisions tied to a ratings downgrade 
are not included in domestic high-yield bond documentation. In this 
context, it is good to bear in mind that neither domestic bonds, nor the 
issuers, are usually rated by an international rating agency.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

There is no established concept of a crossover covenant package for 
Finnish issuers who are on the verge of being investment grade. That 
said, as stated earlier, it is rare for domestic issuers to have a rating from 
an international ratings agency (or for any given bond issue to be rated). 
One could argue, however, that the larger, non-investment grade corpo-
rates that issue unsecured bonds under the EK Model Terms (or invest-
ment-grade documentation) have relatively relaxed covenant packages 
compared to the high-yield proper issuers at the lower end of the ratings 
spectrum. From such perspective, one could take the view that although 
there is no concept of a crossover covenant package, these do exist and 
are in fact quite common. One of the main differences between the cov-
enant packages of the high-yield issuers at the upper end of the credit 
spectrum compared with the ones at the lower end relates to the incur-
rence of additional debt, which, in the case of the issuers at the higher 
end, is tied to satisfaction of an incurrence test, (if any) whereas in the 
case of the issuers at the lower end incurring additional financial indebt-
edness may not be permitted at all. 

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

The Finnish Securities Markets Act (746/2012) as amended is essen-
tially aligned with the relevant EU regulation and it applies to securi-
ties governed by Finnish law. Typically, domestic bonds are offered so 
that there is no need to publish a prospectus. However, there is typically 
an information memorandum where the issuer and relevant risks are 
described and that information memorandum is quite often used as a 
template for the prospectus if the bond is listed at a later stage. In the 
event of a stock exchange listed issuer, the high-yield bonds are usually 
also listed and sold on the back of a red-herring listing prospectus.

The Finnish Financial Supervisory Authority must 
approve prospectuses.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

The bond terms typically set out restrictions for the use of proceeds but 
otherwise there are no restrictions.
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17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

An investor could be precluded from investing mainly as a result of 
some internal regulations applicable to investors. In addition, there 
may be some requirements under the Markets in Financial Investments 
Directive (Directive 2004/39/EC (MiFID)) for the investors to whom 
the arrangers may sell the bond. Obviously, international sales restric-
tions, such as exemptions from registration under the applicable US, 
European and UK legislation, will always need to be followed.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

The settlement mechanism is agreed with the issuing agent, Euroclear 
and the issuer.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

Depending on the credit in question and the corporate structure of the 
issuer, subsidiary guarantees are sometimes used in connection with 
high-yield deals. Usually, guarantees are given as directly enforceable 
guarantees under which the guarantor is liable for the principal debt in 
the same way as an obligor is personally liable for such debt.

A guarantee is typically issued in separate guarantee documenta-
tion and not as a part of the high-yield terms and conditions. However, 
it is usual that the terms and conditions address the need for additional 
guarantees from material companies in the future.

The upstream guarantees issued by Finnish subsidiaries are typi-
cally subject to applicable restrictions set out in the Finnish Companies 
Act (624/2006) regulating financial assistance and unlawful 
distribution of assets. 

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

The typical security package depends much on the credit, business 
and corporate structure of the issuer. Often the security package 
consists of a pledge over the shares in material subsidiaries of the 
issuer, in the issuer and in certain intragroup receivables as well as 
business mortgages.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

There are no specific limitations for granting security for high-
yield securities, although there are general restrictions set out in the 
Finnish Companies Act. Pursuant to the Act, any legal and other acts 

of a limited company should be taken for the corporate benefit of the 
company. The obligations of Finnish companies under the relevant 
agreements are subject to the requirement of receiving sufficient cor-
porate and commercial benefit from the transactions. If the amount 
of financial benefit received from a transaction were considered to be 
insufficient compared with the obligations the company assumes, the 
transaction could be declared invalid or null and void by a competent 
court. Further, and without limiting the generality of the foregoing, the 
enforceability of obligations under any guarantee or security interest 
granted by a Finnish company could be limited up to the amount of 
financial benefit received.

In addition, the Finnish Companies Act stipulates that a Finnish 
limited company may not provide security for the purpose of a third 
party acquiring shares in the company or its parent company. In prac-
tice this means in terms of acquisition financing that a target cannot 
provide a guarantee or grant security to any third-party lender to the 
extent the funds borrowed are used towards financing of the acquisi-
tion of the shares in the target company (or any direct or indirect parent 
company of the target). If a company were to breach the aforemen-
tioned financial assistance rules, the transaction could be considered 
null and void or as constituting unlawful distribution of assets. In the 
latter instance, the recipient of the security could be obliged to return 
part or all of the assets. Further, criminal sanctions or compensation for 
damages could be awarded.

Due to these restrictions, subsidiary guarantees and security 
granted for the high-yield debt is typically subject to limitation language.

22 Describe the typical collateral structure in your jurisdiction. 
If the bank debt and high-yield debt sit in the same structure with the 
same ranking or super senior arrangement, it is quite common that 
there is a shared security package meaning that the ranking and distri-
bution of proceeds are typically agreed in the intercreditor agreement.

23 Who typically bears the costs of legal expenses related to 
security interests? 

Typically, all costs relating to the security are paid by the issuer.

24 How are security interests recorded? Is there a public register?
Business mortgages and real estate mortgages are registered in pub-
lic registers. As regards other types of security interests, no public 
register exists.

25 How are security interests typically enforced in the high-yield 
context? 

We have not yet seen security interests being enforced in the high-yield 
context. However, enforcement is generally dependent on the security 
asset being enforced.
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Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

There are different types of high-yield issuances. The riskier high-yield 
issuances are typically secured and therefore also better position com-
pared to other non-secured creditors. 

Without any structural or contractual arrangement, the high-yield 
debt ranks as any other debt not preferred by law.

There have also been some Finnish high-yield issuers with super 
senior working capital facilities.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

The international issuances follow international standards but there is 
no settled market position covering domestic issuances, and voting and 
control issues are typically heavily negotiated depending on the credit 
and the amount of senior debt in comparison with bond debt.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

In general, interest expenses are tax-deductible for corporate tax pur-
poses provided that the securities have been issued for business pur-
poses. However, the deductibility of related party interest expenses 
is limited.

Interest expenses may become non-deductible if the net interest 
expenses exceed 25 per cent of the company’s adjusted business prof-
its (ie, taxable business profits adjusted with the aggregate amount of 
interest costs, depreciations, losses and change in value of financial 
assets and group contributions received, deducted with the amount 
of group contributions paid) and if the annual net interest expenses 
exceed €500,000.

Only related-party interest expenses are affected by the limita-
tions. However, third-party loans may be deemed related party loans 
if a related party pledges a receivable to an unrelated party as security 
for the loan and the unrelated party provides a loan to another related 
party, or the loan from an unrelated party is de facto a back-to-back 
loan from a related party. Nevertheless, the interest expenses will 
remain fully deductible if the equity ratio of the company is equal to or 
higher than the consolidated equity ratio of the group. The regulation 
allows an indefinite carry forward of non-deductible interest expenses 
and deduction of such interest expenses, provided that the limitations 
are not exceeded.

There are no special tax considerations for the high-yield market in 
relation to deductibility of interest expenses.

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

There is no general need for issuers to obtain a tax ruling in connec-
tion with the issuance of high-yield bonds. However, full certainty 
on, for example, deductibility of interest expenses in unconventional 
structures can only be obtained through an advance ruling issued by 
the tax authorities.
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Linklaters LLP

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

The major differences between high-yield bonds and bank loans in 
France are similar to those in other jurisdictions. Among other ele-
ments, there are differing approaches to covenants, repayment terms 
and amendment mechanics.

High-yield bond covenants are incurrence-based (tested at the 
time of a transaction only), whereas loan covenants are maintenance-
based, meaning that they must be respected at all times. Loans have 
traditionally also required that leverage and interest coverage ratios be 
respected quarterly and that these ratios tighten over time with a view 
to the borrower deleveraging. Even where bond and bank covenants 
cover the same ground, high-yield bond covenants tend to provide 
greater flexibility to the issuer than bank loans, for example, by allow-
ing acquisitions as long as the acquirer takes control of the target and 
by providing baskets that evolve with the growth of the business. This 
is in part due to the relatively cumbersome process needed to get waiv-
ers from bondholders compared with a group of relationship banks in a 
loan. However, with the expansion of covenant-lite loans (with bond or 
term loan B covenants) in Europe, the distinctions between bond and 
loan covenants are blurring.

From the issuer standpoint, however, loans provide significantly 
greater scope for prepayment without penalty. Bonds have non-call 
periods during which the issuer can only redeem them by paying a 
costly make-whole premium or by using the proceeds of certain equity 
offerings to redeem a portion of the bonds. Floating rate notes, which 
have shorter non-call periods, can be attractive for issuers seeking 
faster redemption possibilities, but covenant-lite loans will also be 
attractive for this type of borrower and are likely to have less onerous 
prepayment and non-call provisions.

When it comes to waivers and amendments, bonds require a con-
sent solicitation to be made to holders, who must then approve with a 
simple majority for most matters or a 90 per cent or 100 per cent super 
majority for certain specified matters generally affecting economic 
terms. Loans must generally be approved by a two-thirds majority or, 
for certain matters, a 100 per cent majority. This may be easier in the 
loan context compared to bonds if a large stake is held by relationship 
lenders. Some movement toward a 50.1 per cent threshold in the cove-
nant-lite context has also been observed.

Issuing a bond requires a considerable investment of time by the 
company to prepare a thorough disclosure document and to provide the 
underwriters and legal advisers the documentation and information 
they need to carry out their due diligence exercise. This is particularly 
true for a first-time issuance, and companies should find that repeat 
issuances in the market are much faster and less labour-intensive. The 
due diligence aspect stems from the fact that both issuer and under-
writer will be exposed to potential securities law liability for the offer 
and sale of bonds, unlike for bank debt. Issuing a bond will also bring 
with it public (or semi-public) reporting requirements, compared with 
the non-public transmission of information in a bank loan.

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

High-yield bonds are not typically listed on a regulated market in 
France and are only privately placed with institutional investors, so 
there has been no recent French regulation that has affected them 
in particular. 

Rules regarding bank loans have not changed much recently, 
although banking monopoly rules are being relaxed, which will, in par-
ticular, allow certain alternative lenders (mainly French funds) to enter 
the market.

However, stricter rules on the deductibility of interest have affected 
the attractiveness of leveraged structures in certain circumstances and 
have affected the structuring of the security packages (see question 28 
for further details). 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

France has seen issuers from a wide range of industries coming to the 
high-yield market as a way to achieve covenant flexibility or to diver-
sify their funding sources. Sponsor transactions are common, but so 
are companies that are majority-owned by families or individuals. 
Issuance activity has been relatively busy in recent years, with both 
new and repeat issuers coming to market, although political uncer-
tainty has generated some volatility. 

This period has also seen a number of high-yield issuers carrying 
out initial public offerings (IPOs), typically using the proceeds to reduce 
debt. Although high-yield bonds are sometimes seen as more onerous 
than bank debt because of the reporting and disclosure requirements, 
these can actually be good preparation for the IPO process and the level 
of communication that is expected of public companies. 

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The main participants in France are the same as in other European mar-
kets. Entities such as Citibank, Deutsche Bank, The Bank of New York 
Mellon and Wilmington Trust that have a track record of acting as New 
York law trustees act frequently on high-yield transactions as trustees, 
paying agents and collateral agents. The usual big rating agencies are 
also active in the French market, and the ratings process is an impor-
tant workstream for the issuer, on which the underwriters or financial 
advisers will provide critical assistance. European and US investment 
banks that are active in the high-yield market elsewhere in Europe are 
also present in France. The large French banks are particularly visible 
given their historical relationships with many issuers.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

Portability has become a common feature of high-yield bond terms 
in cases where a sponsor has communicated to bondholders that it 
is seeking to sell the asset. If this flexibility is provided, it removes 
the issuer’s requirement to carry out a change of control offer at 101 
per cent if, at the time of the change of control, the group’s leverage is 
below an agreed level.
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An important feature in French transactions continues to be the 
analysis of what guarantees and security can be provided in respect of 
the bonds. If French subsidiaries are not receiving the proceeds of the 
bond offering, through a debt push down or otherwise, then corporate 
benefit concerns can make it very difficult to get upstream guarantee 
coverage. Where these guarantees are possible, they will be limited to 
the amount allowed by corporate benefit considerations, which con-
strains their practical usefulness as credit support (see question 19).

Similarly, there continues to be discussion as to whether the costs 
of putting in place a double Luxco structure justify the perceived ben-
efits in terms of creditor protection. The presence of two Luxembourg 
companies above a French company is intended to allow creditors to 
enforce their pledges granted by the top Luxembourg company over 
the shares of the lower Luxembourg company and thereby gain the 
power to control the board of directors of the French company.

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

High-yield bonds are generally issued under a New York law indenture 
and cleared through Euroclear and Clearstream, although in some 
cases they may clear through the Depository Trust Company in the US.

Issuers and banks will typically look to recent transactions with 
similar characteristics (industry, geography, sponsor, size) and seek to 
agree which of these deals will be the most relevant reference points for 
the working group and the investor base. Bank feedback about inves-
tor reactions to those precedent transactions can then help the working 
group adapt the structure and terms of the new transaction to address 
the needs of the issuer and the market.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

Maturities are typically between five and 10 years, with the non-call 
period generally lasting two to five years depending on the maturity, 
although the non-call period can be shorter for floating rate notes and, 
more rarely, for fixed-rate notes. During the non-call period, the issuer 
will nevertheless have the option to redeem the bonds by paying a 
make-whole premium. It is also common to have an option to redeem 
35 per cent or 40 per cent of a series of bonds with the proceeds of 
equity offerings, and in some transactions, the issuer may redeem up to 
10 per cent of the bonds at a price of 103 per cent at any time. 

Issuers seek to avoid issuing bonds with original issue discount 
beyond what is considered de minimis for US tax purposes so as not to 
dissuade US investors.

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The launch, pricing and closing process is not substantively different 
in France than in other European countries. Following launch there is 
a management roadshow in the major European financial capitals and, 
if there is a Rule 144A placement, in the US too. During the course of 
the roadshow, indications of investor interest will allow the banks to 
determine a coupon range, which is then further tested with investors 
to come up with a firmer range and finally the exact pricing proposal 
that will be agreed with the issuer.

Fixed-rate bonds are more common than floating rate bonds.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

In a typical high-yield bond transaction, there will be covenants limit-
ing the following:
• incurring indebtedness and issuing preferred stock;
• making restricted payments (dividends, repurchases of equity or 

subordinated debt, minority investments);
• carrying out asset sales;

• incurring liens;
• entering into transactions with affiliates;
• agreeing restrictions on the payment of dividends by subsidiar-

ies; and
• issuing guarantees.

Other covenants relating to security interests will apply to secured 
bonds, while bonds using an issuing vehicle or a double Luxco struc-
ture will have covenants intended to preserve the structure. There will 
also be an obligation to report to bondholders annually, quarterly and 
on the occurrence of material events.

There has been some convergence between high-yield and bank 
covenants in the bank markets particularly, as companies increasingly 
consider term loan B facilities containing incurrence covenants that are 
similar to those in bonds, with the addition of one or two maintenance 
covenants. These facilities provide the operational flexibility of bond 
covenants with the repayment flexibility of bank debt. In France, the 
terms of these loans are usually highly tailored to the situation of the 
particular issuer, unlike in the US where terms are more standardised 
in an effort to ensure wide syndication. 

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

Covenants have not been changing significantly, but the gradual long-
term trend toward greater issuer flexibility continues, particularly in 
sponsor transactions. For example, the ability to make restricted pay-
ments subject to a leverage test has become more common. In addition, 
there has been growing flexibility in some early redemption elements, 
with shorter non-call periods and options to redeem 10 per cent of a 
series at 103 per cent. This is of course a sensitive point for investors, 
who find that the scope for capital appreciation on the bonds is limited. 
In addition, portability has become a more frequent feature in bonds, 
even where a sale of the business is not expressed to be an element of 
the short-term strategy. It is relatively rare for the terms of covenants to 
change between the launch and pricing of an offering.

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

The covenant package will be driven more by the rating, size, category 
(sponsor versus corporate) and the business model of an issuer than 
by the industry. Participants in the same industry may have different 
approaches to owning or leasing assets, for example, and the covenants 
will need to provide for the chosen model.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

Changes of control trigger the obligation to make a repurchase offer to 
all bondholders at a price of 101 per cent of the bonds’ principal amount 
plus accrued interest. However, these provisions are sometimes subject 
to portability provisions that allow for the obligation to be avoided for a 
given time if a leverage ratio is respected. 

Asset sales with proceeds above a given threshold that are not used 
for specified purposes set out in the covenant (typically, to reinvest in 
the business) must be used to make a repurchase offer to all bondhold-
ers at par plus accrued interest.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

No, this is something that is typically seen only in crossover credits that 
have an investment-grade like covenant package.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

Companies that are just below investment grade are in some cases 
able to issue on investment grade terms, using French law and avoid-
ing any restrictive covenants (other than the customary Eurobond-style 
negative pledge and change of control provisions).
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Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

The French securities market regulator (the AMF) is not involved in 
reviewing high-yield offering documents because high-yield bonds 
are not customarily listed on a French-regulated securities market. 
Instead, the bonds are most often listed on the Euro MTF market of 
the Luxembourg Stock Exchange or on the Irish Stock Exchange. 
Consequently, the main drivers of disclosure are the expectations of 
high-yield investors and the SEC disclosure regime, which is applied by 
analogy in Rule 144A offerings and many Regulation S offerings.

Disclosure standards have not changed significantly in recent 
times, although in response to AFME recommendations there is a ten-
dency to provide greater detail about other indebtedness in the issuer 
group and to describe very extensively the intercreditor arrangements.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

The issuer will usually have agreed with the underwriters in the pur-
chase agreement that it will use the proceeds in the manner described 
in the offering document (and the issuer could also face securities law 
liability if it does not). The purchase agreement will also contain repre-
sentations from the issuer not to use the proceeds in a way that would 
violate any relevant sanctions or cause others to violate them.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

Because the bonds are privately placed in France and elsewhere exclu-
sively with qualified investors, other investors will generally be ineligi-
ble to purchase them during the initial distribution. 

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

No.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

Security and guarantees granted by French companies will be affected 
by financial assistance and corporate benefit limitations. Most forms of 
French company will be unable to give security and guarantees to sup-
port debt that has served to finance the acquisition of its shares or the 
shares of its holding company. In addition, limitations as to corporate 
benefit mean that a guarantee will generally need to be limited to the 
amount of the high-yield proceeds actually on-lent to a French member 
of the issuer’s group.

Finally, thin capitalisation rules may mean that guarantees of 
(and security granted for) the debt of the issuer by other members of 
the group, including its holding company, need to be limited either 
in amount or to certain limited types of security to maintain tax-
deductibility of the interest due to the bondholders (see question 28).

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

We would generally expect security to be granted over shares, inter-
company debt (including the proceeds loans) and bank accounts. 
Depending on the type of business, security may also be granted over 
material intellectual property or business undertakings.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

As discussed above, the general limitations as to the ability to grant 
guarantees as well as the thin capitalisation rules may dramatically 
reduce the scope of the security package that may be taken in practice. 

In addition, there are certain types of security that may not be taken 
in a high-yield context as they may only be granted for the benefit of 
credit institutions. This would be the case, for example, of receivables 
security in the form of an assignment (Dailly assignment).

22 Describe the typical collateral structure in your jurisdiction. 
For example, is it common to see crossing lien deals between 
high-yield debt securities and bank agreements?

The structure for holding the security will depend on the different 
classes of debt included in the structure. Generally, security for high 
yield will need to be granted to a security agent holding the security 
under a parallel debt structure. It is common to have financings in 
which bank and high-yield debt share a security package. In this con-
text, an intercreditor agreement would be implemented under the 
terms of which a common security agent would manage enforcement 
of security. This intercreditor agreement would also manage ranking 
in relation to the security proceeds and also the ability to release debt 
claims in the context of an enforcement sale with corresponding value 
protection provisions.

23 Who typically bears the costs of legal expenses related to 
security interests? 

We would expect legal fees to be covered by the issuer.

24 How are security interests recorded? Is there a public register?
There is no general, public security register. Certain types of security 
(notably the business undertaking pledge) would need to be registered 
at the commercial registry of the place of business or, in the case of 
intellectual property, where there are specific registries in relation to 
that type of asset, but these are specific exceptions rather than a gen-
eral requirement to publicly file all security.

25 How are security interests typically enforced in the high-yield 
context? 

This will of course depend on the type of asset in question. The enforce-
ment of share security, for example, would most likely be carried out by 
foreclosure. However, the ability to enforce does need to be considered 
in the context of the French pre-insolvency protection regimes, which 
may well prevent or limit the ability to enforce. 

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

Traditionally, bondholders in France have been subordinated to bank 
lenders structurally, contractually and by being unsecured or secured 
on a second ranking basis. However, the rise of secured bonds as an 
alternative to bank lending has led to more transactions where bond-
holders rank pari passu with banks.

This can take the form of bondholders sitting side-by-side with 
term loans or where a company’s long-term debt is entirely made up 
of bonds and its working capital needs are met through a super-senior 
revolving credit facility.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

When it comes to voting, the trend continues toward equal voting 
power for banks and bondholders in pari bond structures. In bond or 
super-senior RCF structures, the bondholders will drive the process 
subject to certain triggers that allow the RCF lenders to step in.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

As a general rule, interest paid or accrued on a loan agreement entered 
into by a French company or on high-yield bonds issued by a French 
company is deductible from that company’s taxable income in the same 
fiscal year, provided that the debt is incurred for bona fide business 
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purposes and the interest rate is set at arm’s-length. Nevertheless, over 
the past 10 years, a number of anti-avoidance rules have been intro-
duced in French tax legislation that curb tax deductions for interest. 
While those rules do not specifically target high-yield bond issues, they 
are drafted in such a manner that high-yield bonds will generally fall 
within their scope. Listed below are two such anti-avoidance rules, but 
other anti-avoidance rules may be applicable too. 

General measures limiting the deductibility of net financial 
charges (rabot)
Under article 212-bis of the French Tax Code, the net financial charges 
borne by French companies subject to corporate income tax are 
deductible for only 75 per cent of their amount. Certain exceptions are 
applicable, but in our experience most high-yield bond issues do not 
fall within the scope of such exceptions.

Thin capitalisation rules and debt secured by related-party 
guarantees
Article 212 section II of the French Tax Code may limit the deduct-
ibility of interest paid on loans granted by a related party within the 
meaning of article 39.12 of the French Tax Code or on loans granted 
by a third party that are guaranteed by a related party. Deduction for 
interest paid on such loans may be partly disallowed in the financial 
year during which it is accrued if such interest exceeds each of the 
following thresholds: 
• the amount of interest multiplied by the ratio of: 

• 1.5 times the company’s net equity; and
• the average amount of indebtedness owed to related parties 

(or to third parties when such loans are guaranteed by a related 
party) over the relevant financial year; 

• 25 per cent of the company’s earnings before tax and extraordinary 
items (and as adjusted for the purpose of these limitations); and 

• the amount of interest received by the company from related par-
ties. Specific rules apply to companies that belong to French tax-
consolidated groups.

Any financing (including high-yield bonds) in respect of which a 
related party grants a guarantee or security will be treated as related 
party indebtedness for the purpose of these thin capitalisation rules. 
Both security interests in personam (personal guarantees, first demand 
guarantees, etc) and security interests in rem (third-party pledges over 
shares, collateral, mortgages, etc) are covered by these rules. With 
respect to security interests in personam that are capped at a specific 
amount, the secured financing will be tainted only for a portion equal 
to the secured amount. Similarly, with respect to security interests in 
rem, a secured financing will be tainted only in the same proportion as 
the value of the collateral (as at the date the security interest is created) 
bears to the initial principal amount of the financing. The ratio may be 
adjusted if the security documentation is subsequently amended.

Several exceptions limit the effect of these new rules. In particu-
lar, a pledge over the shares in the borrower itself or over a receivable 
owed by the borrower will not be taken into account for the purpose 
of the thin capitalisation rules. Similarly, pledges over the shares in a 
direct or indirect parent company of the borrower will not be taken into 
account, provided, however, that the owner of the shares to be pledged 
and the borrower are consolidated for tax purposes. Also, the refinanc-
ing of outstanding borrowings that are triggered by a change of con-
trol of the borrower are not caught by the new rules, up to the principal 
amount being refinanced and interest falling due upon the change of 
control. Another exception under article 212 section II.3.1 of the French 
Tax Code is available for a public offer of bonds within the meaning of 
article L411-1 of the French Monetary and Financial Code or equivalent 
foreign legislation, but most high-yield bonds issues do not fall within 
the scope of this exception.

High-yield bond issues in France take these thin capitalisation 
rules into account in the design of the security package to ensure that 
French issuers are able to maximise the deductibility of interest over 
the life of the bonds.

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No.

Luis Roth luis.roth@linklaters.com 
Bertrand Sénéchal bertrand.senechal@linklaters.com 
Kathryn Merryfield kathryn.merryfield@linklaters.com 
Cyril Boussion cyril.boussion@linklaters.com

25 rue Marignan
75008 Paris
France

Tel: +33 1 56 43 56 43
Fax: +33 1 43 59 41 96
www.linklaters.com

© Law Business Research 2017



GERMANY Gleiss Lutz

22 Getting the Deal Through – High-Yield Debt 2017

Germany
Kai Birke and Alexander Gebhardt
Gleiss Lutz

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

One of the key differences of high-yield debt securities compared to 
bank loans is the limited flexibility in approaching investors and solicit-
ing required waivers or consents. While a borrower of a bank loan has 
the possibility to approach the limited number of lenders, either directly 
or through the lenders’ agent, and can agree with them on any waivers 
or consents within short lead times and without major effort, the issuer 
of a high-yield bond has to communicate with a broad investor base, via 
the clearing system, public announcements and the trustee or common 
representative of the bondholders, which it will only know in part, if at 
all, due to the tradability of the securities. The solicitation of waivers or 
consents relating to high-yield bonds, including any amendment of the 
indenture (in the case of a bond governed by New York law) or the con-
ditions of issue (equivalent to the indenture in an issuance governed 
by German law) requires a formal process which is time-consuming 
and costly for the issuer (see question 9). This is the main reason why 
high-yield covenants typically are much more flexible than the cov-
enants under a credit agreement, which are often designed to require 
a borrower to solicit consents or waivers from its lenders for particular 
actions deviating from its ordinary course of business. Accordingly, the 
solicitation process with respect to a bank loan and the amendment of 
the credit agreement, is fairly common and less onerous.

Another key difference between high-yield debt securities and 
bank loans is the extensive disclosure of company-related information 
(including financials) to be prepared for the offering of a high-yield 
bond, which is in most cases very time-consuming and costly (see 
question 15). Furthermore, issuers of listed high-yield debt securities 
are subject to applicable statutory securities laws and stock exchange 
rules (see question 2). 

From an investors’ or lenders’ perspective, one of the differences 
between high-yield debt securities and bank loans is that, according 
to German law, a bank licence is required to grant a loan to a German 
company, while there is no statutory licensing requirement with respect 
to an investment in high-yield debt securities. 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction? 

High-yield debt securities issued by German issuers are usually listed 
on a stock exchange-regulated unofficial market or another multilat-
eral trading facility (MTF) within the meaning of the EU Directive on 
Markets in Financial Instruments (MiFID II) (Directive 2014/65/EU), 
for example, the Euro MTF Market of the Luxemburg Stock Exchange 
or the Global Exchange Market of the Irish Stock Exchange. Unlike 
under the previous market abuse regime, since 3 July 2016 the require-
ments set forth by Regulation (EU) No. 596/2014 (the European Market 
Abuse Regulation) apply to all issuers whose high-yield debt securities 
are listed on a stock exchange in the European Economic Area (EEA), 
irrespective of whether they are admitted to trading on a regulated mar-
ket within the meaning of Directive 2014/65/EU or traded on an MTF. 

The Market Abuse Regulation defines certain key areas of capital 
market law at European level and imposes, in particular, the following 
duties on issuers: 

• keeping insider lists and making insiders aware of applica-
ble prohibitions;

• publishing ad hoc notifications regarding inside information relat-
ing to the issuer and documentation and notification obligations in 
the event of delayed disclosure of inside information and regarding 
market soundings;

• disclosing transactions conducted by persons discharging mana-
gerial responsibilities at the issuer (managers’ transactions) or 
persons closely associated with these, keeping insider lists of per-
sons affected and making them aware of what their duties are with 
regard to such transactions; and

• observing ‘closed periods’ of 30 days prior to the announcement of 
financial reports, during which managers’ transactions (as defined 
above) are prohibited.

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

Activity in the German high-yield market was still relatively low in 
2016 and the first months of 2017 compared to the issuance levels of 
previous years, which, according to market observers, was in particu-
lar due to the ongoing general uncertainty, especially, prior to the 
United Kingdom European Union membership referendum of June 
2016 (Brexit), and high volatility in European capital markets as well as 
greater availablilty of financings by covenant-lite loans.

While the majority of high-yield bonds issued in the German mar-
ket are governed by New York law (the issuance procedure and docu-
mentation of these bonds follow the typical structure and provisions of 
New York law governed high-yield bonds), since 2009 there have also 
been some high-yield bond issuances under German law. However, 
given that there were only a few German-law governed high-yield 
bond issuances in the last two years, it will be interesting to see whether 
German law will be chosen as governing law by German high-yield 
bond issuers more frequently in the future. 

In Germany, high-yield debt securities are typically exclusively 
offered to institutional investors; more precisely, ‘qualified investors’ 
within the meaning of section 2, No. 6 of the Securities Prospectus 
Act. To a certain extent, we are seeing overlaps between investors that 
invest in high-yield debt securities and loan financings.

In line with common practice, high-yield bonds of German issu-
ers are usually guaranteed by all group companies that guarantee the 
credit facility and other material debt of the company.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The key parties, besides the issuer and the guarantors, the auditors 
and the legal counsel to the issuer and the initial purchasers, involved 
in the typical issuance of a German law governed high-yield bond are 
listed below:
• Initial purchasers: the role of the initial purchasers is to advise the 

issuer on the structure and timing of the offering and to coordinate 
and market the transaction. They purchase the securities from the 
issuer under the terms of the purchase agreement and resell them 
to investors.

• Common representative of the bondholders: unlike under a New 
York law governed high-yield debt financing, there is no notehold-
ers’ trustee in the case of a German law governed high-yield bond. 
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Instead, there is a common representative of the bondholders 
whose duties and rights are set forth in the conditions of issue of 
the bond and the Act on Debt Securities of 2009 (SchVG) and can 
be extended by majority resolution of the bondholders.

• Security agent: the security agent is party to the intercreditor 
agreement and the security documents. Its main role is to enforce 
the collateral securing the notes in an enforcement scenario.

• Paying agent: the paying agent is, in particular, responsible for 
making payments of principal and interest to the bondholders.

• Book-entry registrar: the central securities depositary, typically, 
Clearstream Banking AG or Clearstream Banking, société anon-
yme and Euroclear Bank SA/NV, acts as book-entry registrar in 
respect of the notes. In such role, it keeps the global notes in cus-
tody and maintaining records of them.

• Rating agencies: typically, ratings are issued by two of the big three 
rating agencies including Fitch, Moody’s and Standard & Poor’s.

The fees of the initial purchasers are typically calculated as an individu-
ally agreed percentage of the aggregate principal amount of the notes, 
while the other parties listed above receive market standard flat fees in 
connection with their engagement.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

Generally, trends in the high-yield documentation are driven by the 
state of the market, with covenants getting looser and providing issu-
ers with more flexibility, in particular with respect to the incurrence of 
debt and restricted payments, in times of increasing investor demand 
for high-yield debt securities, and covenants tightening up in times of 
lower investor demand. 

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

Prior to issuing a high-yield bond, the deal team will review the main 
transaction documents prepared in connection with relevant recent 
precedents, including, in particular, the disclosure document offering 
memorandum or prospectus and the indenture (in the case of a bond 
governed by New York law) or the conditions of issue (in a deal gov-
erned by German law). Relevant precedents include previous issuances 
by the same issuer, if not a debut issuer, issuances by other companies 
operating in the same industry sector as the issuer and precedents for 
companies with a similar credit profile. The lead bank’s (and, in a spon-
sor deal, also the sponsor’s) standard covenant form typically also plays 
an important role in negotiating the covenants. 

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

The maturity of high-yield bonds issued so far under German law 
ranged from four to 10 years, with most of these bonds having a matu-
rity of seven years (the average life for European high-yield bonds) or 
five years.

For a certain period after the issuance date (non-call period), issu-
ers can typically redeem all or a part of the notes at a redemption price 
equal to 100 per cent of the principal, plus accrued interest and a make 
whole premium. In addition, during the non-call period, the issuer 
is usually permitted to redeem a portion of the notes, typically, up to 
35 per cent or 40 per cent of the aggregate original principal amount, 
at a specified redemption price plus accrued interest with the net pro-
ceeds of an equity offering (equity clawback). At any time after the expi-
ration of the non-call period, the issuer may redeem all or a part of the 
notes at specified redemption prices (declining rateably to par). 

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The process of launching, pricing and closing high-yield debt securi-
ties offerings of a German issuer follows the steps and mechanics of a 
typical high-yield offering. The offering is launched by distributing the 
preliminary offering memorandum to investors. Following a roadshow, 
which can vary between two days and two weeks, and the completion 
of book-building, the terms of the deal (ie, the coupon, issue price, 
maturity, etc) are agreed between the banks and the issuer on a pric-
ing call. Immediately after pricing, the purchase agreement is signed 
according to which the initial purchasers agree to purchase the notes. 
Typically, high-yield debt securities offerings close three business days 
after pricing (T+3).

Most high-yield bonds have a fixed coupon. The coupon is deter-
mined based on investor demand, which in turn depends on several 
factors, including, among others, the general market development, the 
financial condition of the issuer, the covenant package and the pros-
pects for the industry in which the issuer is operating.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

The covenants always seek to strike a balance between protection 
of the bondholders’ investment (eg, by preventing the issuer from 
undertaking new obligations that could divert the issuer’s cash flows 
and disposing of assets for less than their equivalent value) and the 
legitimate needs of an issuer to be able to run its business without 
undue restrictions and to have the flexibility to grow and execute its 
business plan.

The typical high-yield covenant package of a German issuer does 
not materially differ from the covenant package of other European or 
US issuers and includes the typical set of incurrence-based covenants. 
Such covenants are tested at the time of taking a certain action, as 
opposed to maintenance covenants that require compliance with 
specified terms on an ongoing basis and are typically included in credit 
agreements, and include issuer-specific (and, to the extent customary, 
industry-specific) modifications and individually negotiated baskets 
and exceptions. Covenants restricting the business operations of the 
restricted group, consisting of the issuer and its restricted subsidiaries, 
include, among others, limitations on:
• indebtedness;
• restricted payments and investments;
• liens;
• asset sales;
• transactions with affiliates; and
• mergers and consolidations. 

The covenants and related provisions, such as termination rights 
included in the conditions of issue of high-yield bonds governed by 
German law, largely correspond to the covenants and other provisions 
typically included in indentures of bonds governed by New York law. 
However, there are certain distinctions reflecting the rules and legal 
concepts set forth in the SchVG, for example, the concept of majority 
resolutions to be passed by the bondholders in a meeting in person or 
in a vote without a meeting (ie, through a written or electronic process) 
with binding effect for all bondholders, irrespective of how they voted 
or whether they participated in the vote. While high-yield bonds gov-
erned by New York law typically have consent thresholds as percentages 
of the aggregate outstanding principal amount of the notes, high-yield 
bonds governed by German law have consent thresholds based on per-
centages of the votes cast by bondholders. As a general rule, for any 
resolution that significantly affects the interests of the bondholders 
including, for example, any amendments or waivers to restrictive cov-
enants, a majority requirement of 75 per cent of the bondholders voting 
on the matter needs to be met under the SchVG unless the conditions 
of issue provide for a higher majority requirement for a certain mat-
ter. According to the SchVG, any other amendments and waivers to the 
conditions of issue that do not significantly affect the interests of the 
bondholders can be passed with a majority of at least 50 per cent. In 
addition, any resolution of the bondholders requires that a quorum of 
50 per cent of the aggregate outstanding principal amount of the notes 
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participates in the vote. If such quorum is not met, a second meeting 
can be convened, which only requires a reduced quorum of 25 per cent.

In line with the typical termination concept provided for inden-
tures governed by New York law, the conditions of issue of several 
German-law governed high-yield bonds issued in the past years con-
tained a provision according to which bondholders representing at least 
25 per cent of the principal amount of outstanding notes may terminate 
the notes with effect for all bondholders and such acceleration can be 
rescinded by simple majority resolution of the bondholders. However, 
this is subject to discussions in German legal literature, but the concept 
of whether an acceleration by a minimum quorum of bondholders with 
effect for all outstanding notes is possible at all under the rules of the 
SchVG has not yet been tested by German courts, and assuming this 
is the case, whether a simple majority vote would be sufficient for the 
rescission of a termination declared by the minimum quorum of bond-
holders. Against this background, it cannot be excluded that a German 
court will conclude that an acceleration declared by bondholders rep-
resenting at least 25 per cent of the principal amount of all outstand-
ing notes would only affect the notes held by the bondholders having 
declared the termination and has no effect on the bondholders not 
having accelerated their notes, or that the rescission of a termination 
declared by a minimum quorum of bondholders requires a qualified 
(instead of a simple) majority vote of the bondholders.

In line with the typical payments for consent provisions contained 
in indentures governed by New York law, the conditions of issue of a 
couple of German law governed high-yield bonds issued in the past 
years provided for a covenant according to which the issuer, if pay-
ing a consent fee, shall pay such fee to all bondholders that consent 
to certain amendments or waivers proposed by the issuer in a consent 
solicitation. However, paying a fee only to the consenting bondhold-
ers would violate the legal principle set forth in section 6, paragraph 3 
SchVG, which prohibits making any payment to a bondholder as con-
sideration for voting in a certain way. If a fee is paid by the issuer in 
connection with a consent solicitation, it has therefore to be paid to all 
bondholders participating in the vote. This should be reflected when 
drafting the language of the relevant covenant.

Another notable difference between New York law and German-
law governed high-yield bonds is that the solicitation process for high-
yield bonds governed by German law follows the formal rules set forth 
in the SchVG (including specific procedures for voting to be complied 
with by bondholders), which provide less flexibility than the typical 
procedures for solicitation processes with respect to high-yield bonds 
governed by New York law. 

As regards a convergence of covenants between the high-yield 
and bank loan markets, we have recently noticed some German 
law-governed promissory notes (a promissory note is legally a loan) 
that were issued by borrowers with lower credit ratings and whose 
documentation contained typical high-yield elements. 

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

Currently, we do not see a general trend towards tighter or looser cov-
enants. The individual design of covenants rather depends on the spe-
cific issuer and also tracks the general development of the high-yield 
market (with covenants tending to be tighter if demand is low and 
investors becoming more selective). It is not unusual for the terms of 
certain covenants to be changed (eg, by reducing a particular basket 
size or amending a particular definition) or even for new covenants 
to be introduced between the launch and pricing of an offering in 
reaction to particular requests or concerns raised by investors during 
the roadshow. 

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

To the extent that business operations among market participants in the 
relevant industry sector are characterised by certain customary specif-
ics (eg, the forming of joint ventures) which would only be permitted to 
a very limited scope under the typical high-yield covenant package and 
would therefore restrict the issuer in its ordinary business operations, 
the covenants will contain appropriately tailored exceptions to reflect 
such industry specifics.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

In the case of a change of control, each bondholder typically has the 
right to require the issuer to repurchase such bondholders’ notes at a 
purchase price of 101 per cent of the principal amount of the notes. 

Asset sales only trigger prepayment obligations if the issuer, within 
a specified time period, does not use the sale proceeds for paying off 
debt or a reinvestment in new assets. The issuer is typically required 
to make an offer to the bondholders to purchase their notes at par plus 
accrued interest to the extent any (excess) proceeds are not applied in 
the manner permitted by the asset sales covenant.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

In the case of high-yield issuers who are on the verge of being invest-
ment grade, the change of control put is often tied to a rating down-
grade from one or more rating agencies within a specified period 
following the announcement of a change of control.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

Yes, a ‘crossover’ covenant package is common for German issuers who 
are on the verge of being investment grade. The main difference to a 
typical high-yield covenant package is that there is usually no restricted 
payments covenant. In addition, some of the covenants are typically 
less strict. For example, the limitations on indebtedness covenant may 
only apply to secured debt.

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

As a general rule, any disclosure materials, in particular, the offering 
memorandum or prospectus, prepared in connection with the offering 
of securities, including high-yield debt securities, must, to avoid any 
liability risks for the issuer, contain all information necessary to enable 
investors to make an informed assessment of the issuer’s assets and lia-
bilities, financial condition, profits, losses and future prospects and the 
rights attached to the securities. If, as is typically the case, high-yield 
debt securities are offered to investors in Germany by way of a private 
placement, there are no specific statutory disclosure requirements to 
be complied with (ie, in practice the disclosure follows the standards 
applied in a typical high-yield debt offering) and the private placement 
offering memorandum does not need to be reviewed and approved by 
the German Financial Supervisory Authority (BaFin). On the contrary, 
a public offering of high-yield debt securities in Germany would require 
the publication of a securities prospectus drawn up in accordance with 
the requirements set forth by the EU Prospectus Directive 2003/71/EC 
as implemented by Commisson Regulation (EC) No. 809/2004 (such 
requirements would have an impact on, for example, the structure 
and contents of the upfront summary section, commonly referred to 
as the ‘box’) and approved by BaFin or passported to Germany after 
approval by the competent regulatory authority of another member 
state of the EEA. On 5 April 2017, the European Parliament adopted 
a new Prospectus Regulation, which will be applicable from the third 
quarter of 2019.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

Apart from anti-money laundering or similar laws limiting the possible 
use of proceeds from an issuance of high-yield securities, the finan-
cial assistance rules set forth in section 71a of the Stock Corporation 
Act need to be complied with if the proceeds shall be used for the 
acquisition of own shares of a German stock corporation. 

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

If, as is usually the case, high-yield securities are offered by way 
of a private placement, the offer in Germany is typically limited 
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to qualified investors within the meaning of section 2, No. 6 of the 
Securities Prospectus Act. In such case, retail investors are not permit-
ted to acquire any high-yield securities from the initial purchasers. 

However, there is no statutory rule under German law that 
would preclude a certain type of investor from investing in high-yield 
securities neither directly nor indirectly via any funds investing in high-
yield securities. Accordingly, any investors, including retail investors, 
may acquire high-yield securities on the secondary market.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

There are no particular closing mechanics that have to be observed 
in the case of the issuance of a high-yield bond by a German issuer. 
Generally, as part of the closing, the global notes have to be deposited 
with the central securities depositary, typically, either Clearstream 
Banking AG or Clearstream Banking, société anonyme and Euroclear 
Bank SA/NV, which acts as book-entry registrar in respect of the notes. 
Clearstream Banking AG requires physical delivery of the global notes 
that will then be kept in their custody.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

In a typical high-yield deal, guarantees are granted by material sub-
sidiaries of the issuer (upstream guarantees) and, in cases where the 
issuer is not the top company, often also by its parent company (down-
stream guarantee) and any material sister companies (cross-stream 
guarantees). Usually, the group of note guarantors mirrors the guaran-
tor structure under the credit facility.

German corporate law provides for certain limitations applicable 
to upstream and cross-stream guarantees granted by companies in the 
legal form of a German limited liability company (GmbH), a German 
limited partnership with a German limited liability company as general 
partner (GmbH & Co KG) or a German stock corporation (AG). 

Any grant of a guarantee, and any payment thereunder, by a sub-
sidiary incorporated in the legal form of a GmbH or a GmbH & Co KG is 
subject to certain capital maintenance rules set forth in the Act regard-
ing companies with limited liability (GmbHG). As a general rule, sec-
tions 30 and 31 of the GmbHG prohibit a GmbH from distributing to its 
shareholders to the extent that the amount of the GmbH’s net assets 
(ie, assets minus liabilities and liability reserves) – or, in the case of a 
GmbH & Co KG, its general partner’s net assets – is or would fall below 
the amount of its stated share capital. Guarantees granted by a GmbH 
or a GmbH & Co KG to guarantee liabilities of a direct or indirect par-
ent or sister company and any payments thereunder are considered 
to constitute distributions within the meaning of sections 30 and 31 
of the GmbHG. The capital maintenance rules do not apply by opera-
tion of law to the beneficiary of an upstream or cross-stream guaran-
tee; they address the managing directors and shareholders only. The 
managing directors of a company granting such guarantee could incur 

personal or criminal liability. Therefore, to enable German subsidiaries 
to grant guarantees to secure liabilities of a direct or indirect parent or 
sister company without the risk of violating sections 30 and 31 of the 
GmbHG, and to limit any potential liability of management, it is stand-
ard market practice for indentures and guarantee agreements to con-
tain limitation language in relation to the enforceability of upstream 
or cross-stream guarantees granted by companies incorporated in 
Germany in the legal form of a GmbH or a GmbH & Co KG. Pursuant to 
such limitation language, the beneficiaries of the guarantees contrac-
tually agree to enforce the guarantees against the relevant subsidiary 
only if, and to the extent that, such enforcement does not result in the 
subsidiary’s – or, in the case of a GmbH & Co KG, its general partner’s 
– net assets falling below, or increasing an existing shortfall of, its share 
capital. For the purpose of ascertaining the net assets available for an 
enforcement of a guarantee granted by a subsidiary guarantor, the limi-
tation language typically provides for adjustments of certain balance 
sheet items, which are usually highly negotiated. As a result of these 
adjustments, the net assets available for enforcement could potentially 
be increased beyond the amount allowed to be taken into account in 
accordance with the capital maintenance rules.

Any grant of a guarantee, and a payment thereunder, by a sub-
sidiary incorporated in the legal form of an AG is generally subject to 
the strict capital maintenance rules set forth in section 57 of the Stock 
Corporation Act, according to which any repayment of shareholders’ 
contribution is generally prohibited. As a result, an AG is generally only 
allowed to guarantee its own liabilities or the liabilities of its direct or 
indirect subsidiaries.

However, the capital maintenance rules set forth in the GmbHG 
and the Stock Corporation Act do not apply if the subsidiary guaran-
tor is subject to a domination or profit-and-loss-transfer agreement, if a 
valid reimbursement claim exists against the shareholder or if a share-
holder or comparable loan is repaid. From a deal structuring and mar-
keting perspective, it should therefore always be evaluated whether it 
is desirable and practically feasible for the issuer to enter into domina-
tion or profit and loss transfer agreements with the relevant subsidi-
ary guarantors.

In addition to the aforementioned limitations based on capital 
maintenance rules, limitations in respect of the ability of a GmbH, a 
GmbH & Co KG and an AG to grant upstream or cross-stream guar-
antees may result from the case law of the German Federal Supreme 
Court regarding so-called ‘destructive interference’ (ie, a situation 
where a shareholder deprives the relevant company of the liquidity 
necessary for it to meet its own payment obligations), in cases where 
the enforcement of the guarantee may impair the continued existence 
of the subsidiary guarantor. In such case, the amount of proceeds to be 
realised in an enforcement process may be reduced, even to zero.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

The typical collateral package granted by German entities in connec-
tion with high-yield debt securities comprises, subject to reasonable 
analysis of availability and value:

Update and trends

In April 2016, the Association for Financial Markets in Europe (AFME) 
published best practice disclosure guidelines for European high-yield 
bond issuers and updated these in March 2017.

The AFME’s recommendations include:
• The issuers’ material debt and intercreditor documentation should 

be made publicly accessible.
• The offering memorandum should include key data about the 

terms of the group’s other material financings, including an 
illustration of such debt’s position in the group’s capital structure, 
related credit support and intercreditor terms. Investors should 
be afforded an opportunity to discuss the capital structure and 
covenants in each transaction during marketing.

• Ongoing disclosure: high-yield issuers should be required to 
disclose promptly material changes to the group’s major debt 
facilities and intercompany arrangements, the occurrence of 
default and cross-default events, and material changes to the 
group’s corporate structure (eg, reorganisations).

• Ongoing financial reporting obligations: issuers should be required 
to include in their regular financial reports the total amount of the 
group’s material debt obligations, as well as unused capacity or 
availability under committed credit facilities; the publication of 
financial reports should be followed by a conference call open to all 
market participants pursuant to an express obligation in the bond 
documentation; and financial reports should be made available on 
a publicly accessible website that is not password-protected.

So far, the European high-yield market has followed these recommen-
dations only to a certain extent. However, the publication and disclo-
sure requirements under Regulation (EU) No. 596/2014 (the Market 
Abuse Regulation) applicable to listed European high-yield bond 
issuers since July 2016 oblige such issuers to disclose certain types of 
information to the public, thereby generally improving transparency for 
investors during the term of the notes.
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• pledges over the issued share capital (or partnership interests, 
as applicable);

• land charges on real property;
• security assignments of receivables (usually including trade, insur-

ance and intercompany receivables);
• bank account pledges;
• security transfers of moveable assets (including plant, machinery, 

inventory and equipment); and
• security assignments or pledges of intellectual property rights. 

In Germany, security is taken over each asset category separately. 
There is no concept of a floating charge or general security agreement.

Under German law, certain security interests such as pledges are 
of a strict accessory nature and are therefore dependent on the cor-
responding secured claims and require the security holder and the 
creditor of the secured claims to be identical. Given that the security 
interests are granted to the security agent who is not a creditor under 
the notes or the note guarantees and to allow the bondholders to ben-
efit from accessory security interests, these will secure a parallel-debt 
obligation created under the intercreditor agreement in favour of the 
security agent, rather than securing the bondholders’ claims under the 
notes and the note guarantees directly.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

The limitations outlined above with respect to guarantees (see ques-
tion 19) apply mutatis mutandis to upstream and cross-stream security 
granted by German entities in the legal form of a GmbH, GmbH & Co 
KG or AG. 

In addition, the taking of security can be void pursuant to section 
138 of the Civil Code if it infringes the principle of good faith. This 
could be the case if the anticipated realisation value of the security 
taken is, from the outset, disproportionately higher than the value of 
the secured claims (initial over-collateralisation), whereby taking of 
such disproportionate collateral is considered to constitute egregious 
conduct from the perspective of a creditor. Alternatively, in cases 
where over-collateralisation occurs later (eg, after a partial repayment 
of the bond), the collateral may have to be released to the extent that its 
value significantly exceeds the value of the secured claims.

22 Describe the typical collateral structure in your jurisdiction.
There is no single typical collateral structure in Germany. The indi-
vidual collateral structure is mainly driven by the capital and finan-
cial structure of the company. Crossing-lien structures (with lenders 
taking a first lien and bondholders a second lien on certain assets 
and bondholders getting a first lien and lenders a second lien on cer-
tain other assets) are not a common concept in Germany and, from a 
German legal perspective, only possible in respect of pledges with such 
lien subordination structure solely accomplished by way of timing of 

perfection of the respective liens. However, from a practical perspec-
tive, we do not see any need for such crossing-lien structures, given 
that the desired economic result can be achieved by way of contrac-
tual agreement on the provisions with respect to the payment water-
falls and distributions of enforcement proceeds among the lenders and 
bondholders contained in the intercreditor agreement.

23 Who typically bears the costs of legal expenses related to 
security interests? 

In a German deal, the issuer typically bears the costs of legal expenses 
related to the transaction, including the fees to be paid by the initial 
purchasers to its legal counsel (often a certain fee cap is agreed). This 
includes any legal expenses related to security interests.

24 How are security interests recorded? Is there a public register?
In Germany, land charges and mortgages on real property are reg-
istered in the relevant land register. In the case of an assignment or 
pledge of any intellectual property rights of a German company, the 
parties to the relevant security agreement may agree that the assignee 
or pledgee is registered in the relevant patent or trademark register or 
domain register (a registration of such assignment or pledge may not 
be compulsory but is common market practice). Any ship mortgage is 
registered in the relevant shipping register. The other types of security 
interests are not recorded in public registers. In addition, land charges 
and mortgages on real property as well as share pledges need to be 
notarised in front of a German notary who will charge fees under the 
applicable statutory provisions.

25 How are security interests typically enforced in the high-yield 
context? 

The security interests are enforced by the security agent in accordance 
with the provisions of the indenture or conditions of issue, the inter-
creditor agreement and the relevant security agreement, including any 
agreed enforcement principles, upon the occurrence of an enforcement 
event and an instruction by the bondholders, lenders and any other rel-
evant creditors. There is no common enforcement regime in Germany 
applying to the different types of security interests and secured assets 
in the same way. In fact, each of the security types is subject to its own 
particular enforcement rules. 

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

The ranking of high-yield debt securities in relation to other debt 
mainly depends on the capital and financial structure of the company. 
Typically, high-yield debt securities:
• rank equally in right of payment with all existing and future obliga-

tions that are not subordinated in right of payment; 
• rank senior in right of payment to any existing or future subordi-

nated indebtedness; 
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• effectively rank senior in right of payment to any existing or future 
unsecured obligations to the extent of the value of the collateral 
that is available to satisfy the obligations of the issuer under the 
high-yield debt securities; and 

• are effectively subordinated to existing and future secured indebt-
edness that is secured by property or assets that do not secure 
the notes, to the extent of the value of such property and assets 
securing such indebtedness.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

In general, the terms of the intercreditor agreement governing control 
of enforcement proceedings depend on the collateral structure and the 
ranking of high-yield debt in relation to bank debt. While recent issu-
ances of German law governed high-yield bonds mainly involved super 
senior bank debt, with lenders being in the driver’s seat in terms of con-
trol of enforcement proceedings, the deals with pari passu structures 
provided for a right of the bondholders to participate in the control of 
enforcement proceedings by voting as a class. Whether a true propor-
tional voting of bondholders with other secured creditors (one euro, 
one vote) would work under the majority resolution concept set forth 
in the SchVG is currently not clear. 

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

Issuers of securities, including high-yield bonds, may generally set off 
their interest payments against their tax liability provided the interest 
payments do not exceed €3 million or 30 per cent of the earnings before 
interest, tax, depreciation and amortisation. Interest expense that can-
not be deducted is carried forward to the following fiscal years. The 
interest barrier rule is not applicable if the issuer does not belong to a 
consolidated group or if its equity percentage at the end of the preced-
ing fiscal year is equal to or greater than the equity percentage of the 
consolidated group.

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No. It is uncommon for German issuers to obtain any tax rulings in con-
nection with the issuance of securities, including high-yield bonds.
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Cormac Kissane, Glenn Butt and Eileen Johnston
Arthur Cox

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

Although the commercial terms of a high-yield bond issue will differ 
from deal to deal, high-yield bonds have certain advantages for issuers 
over loan financing. Longer maturities (eg, between seven and 12 years) 
allow the issuer more flexibility to conduct its business. In the case of 
non-investment grade bonds, covenants are usually less onerous than 
bank loans and, unlike bank covenant packages, have ‘incurrence’ cov-
enants and few, if any, financial maintenance covenants. There also are 
usually limited events of default. Investment grade high-yield bonds 
will generally have no covenant protection.

High-yield bond covenants typically include the concept of 
‘restricted’ and ‘unrestricted’ subsidiaries (as opposed to ‘material’ 
subsidiaries in bank covenants). This allows the issuer group to des-
ignate certain companies as ‘unrestricted companies’ that will not be 
bound by the high-yield covenants. 

The main disadvantages of high-yield debt from an issuer perspec-
tive are the higher interest costs compared with other forms of debt 
financing, higher initial transaction costs (in large part owing to the 
need for due diligence and detailed disclosure in bond offering docu-
ments and rating agency costs), less flexibility to obtain bondholder 
consent or make amendments, and public disclosure requirements in 
the case of listed debt securities. High-yield bond issues are also highly 
dependent on prevailing market conditions.

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

Since the 2008 global financial crisis, there have been a number 
of ongoing market and regulatory developments in respect of the 
European securities markets, including the overhauling of the existing 
European prospectus, market abuse and transparency regimes. Further 
integration of the European securities markets will lead to greater lev-
els of consistency in transparency, reporting and information disclo-
sure in respect of issuers whose debt securities (including high-yield 
bonds) are traded on regulated markets. 

Most high-yield bond transactions are structured as private place-
ments and are usually listed on unregulated markets, such as the 
Global Exchange Market (the exchange-regulated market of the Irish 
Stock Exchange), so they do not typically fall within the scope of the 
European prospectus and transparency regimes applicable to ‘regu-
lated markets’. 

On 3 July 2016, a new market abuse framework came into force 
across the EU. The types of financial instruments, markets and behav-
iours that are in scope are much broader than under the older market 
abuse regime. Issuers of debt securities listed on unregulated mar-
kets across the EU, including the Global Exchange Market, are now in 
scope. Similar to the previous regime, the new market abuse regime 
prohibits insider dealing, market manipulation (attempted or actual) 
and the unlawful disclosure of inside information, and imposes obliga-
tions in respect of the disclosure of inside information, putting insider 
lists in place and reporting transactions by managers.

Lending to corporates is generally not a regulated activity in 
Ireland; however, banks licensed in other EU member states may be 

required to use their passport to carry on a lending activity in Ireland 
that would otherwise be unregulated. In addition, as many lenders in 
the Irish market are regulated for other reasons (ie, by virtue of tak-
ing deposits or conducting insurance or intermediary business), those 
lenders may be subject to increased regulation under the Central Bank 
of Ireland’s (the Central Bank) codes of conduct and regulations, 
although these generally only apply in the case of loans to consumers, 
small and medium enterprises and individuals.

The Credit Reporting Act 2013 provided for the establishment of 
a central credit register for credit agreements originated in Ireland, 
which will be maintained by the Central Bank once it becomes opera-
tional towards the end of June 2017. On 22 September 2016, the Central 
Bank published regulations governing the operation of the register. 
The regulations set out the framework under which lenders are to sup-
ply information to the register and to use the register when consider-
ing loan applications. Loan data from lenders will be collected on a 
phased basis. Phase One will commence on 30 June 2017 with all data 
in respect of credit agreements in force at 30 June 2017 submitted by 
31 December 2017. The Phase One data will focus on consumer lending. 
Phase Two will focus on lending to businesses (ie, sole traders, compa-
nies, partnerships etc). In Phase Two, the regulations require lenders to 
start supplying (from 31 March 2018) personal and credit information in 
relation to business credit agreements. The credit reporting obligations 
will apply to over 500 lenders, including banks, asset finance houses 
and NAMA. Borrowers and lenders alike can request a credit report 
that will show the borrower’s credit accounts across all lenders, includ-
ing their repayment history, whether there are any overdue payments 
and a record of enquiries made by lenders. 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

Irish companies in various industry sectors (eg, transport, telecommu-
nications, media and entertainment, utilities and energy, real estate 
and banking and finance) may be involved in European and US high-
yield bond transactions; often as borrowers and guarantors, and occa-
sionally, as high-yield bond issuers.

Irish resident special purpose vehicles (SPVs), known as ‘sec-
tion 110 companies’, are used as high-yield bond issuers in certain 
European high-yield transactions, often to avoid covenant breaches or 
local law restrictions on guarantees of securities. Section 110 compa-
nies are named as such because section 110 of the Taxes Consolidation 
Act 1997 provides for special tax treatment for ‘qualifying companies’. 
Favourable tax laws allow these structures to be, in most cases, tax 
neutral (with no annual minimum profit or ‘spread’ required at the SPV 
level) and a ‘quoted eurobond’ exemption, together with numerous 
double taxation treaties, allows interest on securities to be paid gross. 
A minimal share capital requirement makes incorporating an Irish SPV 
an easy process.

European high-yield bonds are typically marketed as private place-
ments to attract US investor interest as well as participation from 
European investors. Such transactions are usually led through London 
or the US and traditionally use New York law and/or English law gov-
erned documents. We are not aware of any transactions where high-
yield bonds have been governed by Irish law.

High-yield debt securities may be listed for tax reasons or other-
wise if there is a public offering. Ireland is a leading jurisdiction for 
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listing high-yield bonds, which are mostly listed on the exchange-
regulated Global Exchange Market. Securities listed on the Global 
Exchange Market are considered to be ‘quoted on a recognised stock 
exchange’ to take advantage of the ‘quoted eurobond’ withholding 
tax exemption.

Most secured and unsecured high-yield bonds are backed by guar-
antees from certain ‘restricted subsidiaries’ within the issuer group.

Whereas lenders in loan financings would tend to be traditional 
banks and other financial institutions, investors in high-yield bonds 
would typically be institutional investors (including investment banks, 
insurance companies, pension funds, hedge funds, investment manag-
ers, insurance companies and mutual funds) looking for higher rates 
of return.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

One or more investment banks will be mandated by the issuer to 
arrange and negotiate the terms of the bond offering with potential 
investors. In private placements, investment banks will usually act 
as ‘initial purchasers’ of the bonds and will then on-sell the bonds to 
investors. In public offers, the investment banks will act as underwrit-
ers of the issue. The arrangers will usually receive a commission or fee 
for agreeing to buy or underwrite the bonds.

A bank or trust company is usually appointed to act as trustee on 
behalf of bondholders under the terms set out in a bond indenture for 
US-style bond issues or in a trust deed for European offerings made 
under English law.

Typically, two rating agencies will be appointed to assign credit 
ratings to the high-yield bonds, which provide investors with an assess-
ment of the credit risk attaching to the issuer or the bonds. Rating agen-
cies will usually charge an initial fee based on the size of the issue and 
ongoing fees for maintenance of the rating.

Paying agents will be appointed to act as the administrative 
agents of the issuer, and will make payments of interest and principal 
to bondholders.

In the case of secured bonds, a security trustee will be appointed 
to hold the security on trust for the benefit of secured bondholders and 
other secured creditors. The rights and duties of the security trustee 
will usually be set out in the security agreement, facility agreement 
or intercreditor agreement, which will also include provisions dealing 
with how the proceeds of enforcement are to be applied.

Where high-yield debt securities are offered to the public or listed, 
a listing agent will be appointed to advise the issuer on the proce-
dure for listing the bonds and will submit the documents for approval 
and listing.

The fees payable for these roles will vary and are typically docu-
mented in separate fee agreements between the parties.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

Since the 2008 global financial crisis, funding structures have moved 
away from the traditional position where senior secured loans ranked 
ahead of subordinated debt, including mezzanine and unsecured high-
yield debt. 

Multi-tranche collateral structures with multiple series of fixed 
and/or floating rate bonds denominated in different currencies and 
with different maturities are becoming more common. This is par-
ticularly the case in leveraged acquisition finance deals, where acqui-
sitions are funded by both senior secured bonds and unsecured 
high-yield bonds and a revolving credit facility is also required by the 
group. These funding structures generally involve a parent company 
setting up a subsidiary to acquire the target group. The subsidiary is 
usually the borrower under the revolving credit facility as well as the 
issuer of the senior secured notes and/or senior unsecured high-yield 
bonds. The high-yield bonds are then issued by the parent company 
to bondholders.

In these cases, the revolving credit facility is often structured to 
rank ‘super senior’ to the senior secured bonds and/or senior unse-
cured high-yield bonds, with a first lien over the collateral package. 
Senior secured bonds often have similar terms in respect of inter-
est rate, collateral and priority of payment when compared to senior 

secured loans, with some minor differences in economic terms, and 
coupons can be fixed or floating rate with a margin above Libor.

There are also new hybrid structures where senior secured loans 
and senior secured bonds are structured to rank pari passu but ahead of 
unsecured high-yield debt. In these hybrid structures, first lien security 
would often be shared between the senior secured lenders and senior 
secured bondholders but with the priority of payments, enforcement 
rights and ranking as between senior lenders and bondholders set out 
in the relevant intercreditor agreement.

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

European high-yield bonds are traditionally issued under an inden-
ture governed by New York law made between the issuer and the bond 
trustee (who acts as trustee on behalf of the bondholders), although 
an English law trust deed may be used if the investors are primarily 
English or European. The bond indenture will set out the commercial 
terms of the bonds, including the maturity, coupon, events of default, 
representations, warranties and covenants. 

The form of bond indenture will differ from deal to deal but will ini-
tially contain many common boilerplate provisions. The ‘Description 
of the Notes’ section of the preliminary offering memorandum which is 
marketed to investors usually contains a detailed summary of the pro-
posed terms of bonds, which tends to be heavily negotiated during the 
marketing process.

The Loan Market Association has standard forms of ‘super senior’ 
credit facility agreements and intercreditor agreements, which are 
governed by English law, for use in high-yield bond structures. Security 
documents are generally governed by the law of the jurisdiction where 
the assets are located, so are subject to local law requirements.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

High-yield bonds may be issued at par or, in some cases, with an 
original issue discount (ie, a discount to the par value), with a fixed or 
floating rate coupon and typically have maturities of between seven 
and 10 years, although bonds may be issued with shorter or longer 
maturities (eg, up to 12 years).

A number of yield protection features may be included in a high-
yield bond transaction. Bonds may be issued with ‘bullet’ maturi-
ties (ie, where there is no mandatory redemption prior to maturity), 
although it is more common to see a non-call period negotiated as a 
term of the bonds. In these cases, the issuer is restricted from redeem-
ing the bonds during a specified non-call period, which is often half 
way through the term of the bonds. At the end of the non-call period, 
the issuer will usually have the right to redeem some or all of the bonds 
together with accrued and unpaid interest plus a ‘make-whole’ pre-
mium on specified call dates. Often the make-whole premium on the 
first call date is par plus 50 per cent of the coupon and reduces rateably 
in each subsequent year. Shorter call periods may be negotiated but 
with a higher make-whole premium in the region of up to 75 per cent of 
the coupon being payable.

Certain other features allow bondholders to accelerate repayment 
of bonds at a defined price due to certain events. The most common 
example is the change-of-control put offer, which allows bondholders 
to require that the issuer purchase their bonds usually at 101 per cent 
plus accrued interest upon the occurrence of a specified change of con-
trol. It would also be common for the issuer to be required to offer to 
purchase bonds usually at 100 per cent plus accrued interest with the 
proceeds of certain asset sales that are not used to retire debt or rein-
vest in the business.

Equity clawbacks also apply in some cases to allow the issuer 
the option to redeem up to 35 per cent or 40 per cent of the out-
standing bonds at par, plus accrued interest from the proceeds of an 
equity offering. 

© Law Business Research 2017



IRELAND Arthur Cox

30 Getting the Deal Through – High-Yield Debt 2017

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

Most high-yield debt offerings are marketed as private placements by 
the mandated investment banks who act as arrangers of the offering. 

Prior to launch, a preliminary offering memorandum is prepared by 
the issuer and the arrangers, which will outline the proposed terms of 
the bond offering and typically includes an executive summary, invest-
ment considerations, risk factors, an industry overview, a description of 
the issuer and its business, an overview of the transaction and ration-
ale, sources and uses of funding, and may include key financials and 
tax considerations.

Although the commercial terms of the bonds will not have been 
finalised yet, the preliminary offering memorandum will include a 
‘Description of the Notes’ section containing a detailed summary of the 
proposed terms of the indenture and the bonds. The summary terms 
are often heavily negotiated during marketing and prior to launch of 
the bond offering to investors, more so than the indenture. The list of 
terms and conditions of the bonds may also be detailed in a preliminary 
term sheet describing the structure, collateral, covenants and other 
terms of the credit (covenants usually are negotiated in detail after the 
arranger receives investor feedback).

On launch, the transaction is announced and roadshows and 
meetings with investors take place. The finalised ‘preliminary’ offer-
ing memorandum and other marketing documents are considered by 
investors along with any due-diligence. The terms of a typical purchase 
agreement or subscription agreement are also agreed between the 
advisers for the issuer and the arrangers.

At the conclusion of the roadshow, pricing will occur, at which time 
the final terms of the offering are agreed, including the type, structure 
and size of the issue, coupon and maturity. The final offering memo-
randum including pricing is finalised. The purchase agreement or sub-
scription agreement is also signed between the issuer and the arrangers 
in their capacity as initial purchasers or underwriters.

A decision as to whether to pay a fixed or floating rate coupon is 
determined by the issuer and the arrangers, based on the issuer’s 
requirements as well as reflecting the commercial terms on which inves-
tors are willing to invest in the transaction. Pricing invariably depends 
on a number of factors, including the creditworthiness of the issuer, 
industry considerations, financial profile, deal structure (ie, whether 
the bonds are secured or unsecured) and prevailing market conditions.

Once the deal has priced, closing will typically take place within 
five business days. At this stage, various transaction documents (eg, 
indenture, security documents, facility agreement, intercreditor agree-
ment and agency agreements) are signed. Closing and settlement of 
the bonds then takes place.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of covenants 
between the high-yield and bank markets?

Non-investment grade high-yield bonds will often have a ‘standard’ 
covenant package, which typically restricts the ability of the issuer and 
certain ‘restricted subsidiaries’ to:
• incur or guarantee indebtedness;
• pay dividends on or redeem capital stock, and make 

certain investments;
• make certain other restricted payments;
• create or permit to exist certain liens;
• sell, lease or transfer certain assets;
• enter into certain transactions with affiliates;
• merge or consolidate with other entities; and
• impair the security interests for the benefit of the holders of 

the bonds.

Numerous exemptions and qualifications to the ‘standard’ covenant 
package are often either customarily included or are specifically nego-
tiated by the issuer according to its particular needs. Notwithstanding, 
the overall intent of the covenant package is to protect bondholders by 
ensuring that the issuer and its ‘restricted subsidiaries’ do not under-
take any acts that are detrimental to their ability to repay their bonds 
and interest payments thereon, while allowing the issuer group the 
operational flexibility it needs to conduct its business.

High-yield bond covenants are looser than on bank loans, provid-
ing the issuer more operating flexibility and enabling the issuer to be 
able to conduct its business within agreed parameters.

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

The terms of the bond covenants are negotiated by the initial purchasers 
and the issuer’s advisers prior to launch and pricing tends to reflect the 
extent of the covenant package, among other things. Often, covenants 
will be renegotiated during the marketing process following investor 
feedback, the scope of which may depend on the quality of the issuer as 
well as industry and market conditions. For example, ‘permitted liens’ 
are often highly negotiated exceptions to the limitations on indebted-
ness, as are ‘permitted indebtedness’ provisions that permit high-yield 
issuers to incur certain types and amounts of indebtedness. Limitation 
of certain ‘restricted payments’, such as dividends or distributions, are 
usually important from a bondholder perspective to ensure that cash 
and assets are contained and protected and not used in ways that may 
be detrimental to bondholders or the issuer’s creditworthiness.

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

In some cases, strong demand for yield in a low interest rate environ-
ment, particularly for large, established issuers, could result in more 
issuer-friendly terms and looser debt covenants. As noted above, spe-
cific exemptions and qualifications to the ‘standard’ covenant package 
are usually heavily negotiated on a deal by deal basis, according to the 
particular needs and requirements of the issuer, and this may include 
industry considerations. 

12 Do changes of control, asset sales or similar typically trigger 
any prepayment requirements?

Prepayment requirements may be triggered on the occurrence of cer-
tain events constituting a change of control, where bondholders have 
the right to require the issuer to repurchase some or all of their bonds 
usually at 101 per cent of the principal amount of the bonds, plus any 
accrued and unpaid interest up to the repurchase date. In the case of 
certain asset sales by the issuer or its restricted subsidiaries, the issuer 
may be required to use the net sale proceeds to make an offer to pur-
chase the bonds at an offer price in cash in an amount usually equal to 
100 per cent of the principal amount of the bonds, plus any accrued 
and unpaid interest up to the repurchase date.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

Generally, we would see ‘single trigger’ change of control provi-
sions, where the put right or event of default is triggered by the mere 
occurrence of a change of control, more than ‘double trigger’ provi-
sions requiring the occurrence of the change of control and a rat-
ings downgrade.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

As the covenant package for high-yield-bonds tend to be standard cov-
enants with negotiated exclusions and exemptions, it is possible that 
‘crossover’ provisions may be agreed on certain deals. An example 
would be covenant suspension, which provides that certain covenants 
will be suspended during periods when the bonds are rated investment 
grade by the relevant rating agencies and no default or event of default 
has occurred and is continuing. The types of covenants that are sus-
pended may include restrictions on the issuer’s ability to pay dividends, 
to incur debt and to enter into certain other transactions. Suspension 
of these covenants allows the issuer to engage in certain actions that 
would not have been permitted while these covenants were in force. 
Generally, any such action that is taken while these covenants are 
suspended will be permitted to remain in place even if the bonds are 
subsequently downgraded below investment grade and the covenants 
are reinstated.
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Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

High-yield bond issuers will need to make detailed disclosure in their 
offering documents to enable investors to make an informed assess-
ment of the financial status and prospects of the issuer and any guaran-
tor and the rights attaching to the securities in which they are investing.

If high-yield debt securities are offered to the public or listed on 
an EU-regulated market, the issuer will be required to publish a pro-
spectus that complies with the minimum disclosure requirements of 
the Prospectus Directive.

If high-yield bonds are listed on the Global Exchange Market, 
listing particulars must be approved by the Irish Stock Exchange. 
The listing conditions and the disclosure requirements of the Global 
Exchange Market in respect of listing particulars are broadly similar to 
those of the regulated market. Some issuers choose to list on the Global 
Exchange Market to avail of ‘non-publication requests’, which means 
that the approved listing particulars are not available on the Irish Stock 
Exchange website.

The Global Exchange Market has special high-yield disclosure 
rules where securities are issued by an issuer within a group structure 
and the securities are guaranteed by one or more subsidiary guaran-
tors, in which case audited consolidated financial information may be 
included in the offering memorandum. Additional disclosures may 
be required where audited consolidated financial statements of the 
issuer’s group include guarantor and non-guarantor companies alike, 
where a non-guarantor company represents over 25 per cent of either 
EBITDA or net assets, or where an individual subsidiary guarantor 
accounts for over 20 per cent of either EBITDA or net assets.

The listing rules of the Global Market Exchange impose ongoing 
disclosure obligations on issuers once their securities are admitted 
to trading. 

The new market abuse regime became effective on 3 July 2016 (see 
question 2). This has now brought issuers of debt securities listed on 
unregulated markets across the EU, including the Global Exchange 
Market, into scope. There are disclosure requirements under the mar-
ket abuse regime that include an obligation on an issuer to disclose 
without delay ‘inside information’ and notify the Central Bank in the 
event that any decision is made to delay such disclosure (such delay 
only being permissible in limited circumstances). Furthermore, per-
sons discharging managerial responsibility (PDMRs) within an issuer 
and persons closely associated with such PDMRs must notify the issuer 
and the Central Bank of transactions in debt or equity securities con-
ducted on their own account. The time limit for notifying the issuer and 
the Central Bank is three business days after the transaction, and the 
issuer must publish the details within the same time frame. The new 
regime also introduced an annual threshold of €5,000 so that PDMRs 
do not have to make any notification until this has been reached. While 
competent authorities can increase this threshold to €20,000 (but 
must notify the European Securities and Markets Authority and justify 
it by reference to market conditions), Ireland has not done so. 

If an Irish SPV established as bond issuer qualifies as a financial 
vehicle corporation under Regulation (EU) 1075/2013 of the European 
Central Bank (the FVC Regulation), it is required by the FVC Regulation 
to inform the Central Bank of its existence within one week from the 
date on which it has taken up business. Thereafter, the SPV is required 
to submit data on its assets and liabilities to the Central Bank on a quar-
terly basis by the 15th day following the end of the quarter to which the 
data relates.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

If the proceeds of a bond offering are used for refinancing existing 
indebtedness or acquisition financing, consideration may need to be 
given to the restrictions on financial assistance, as discussed below. 
Otherwise, there are typically no Irish restrictions on an issuer using 
the proceeds of a high-yield bond issue.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

Generally, investors in high-yield bonds are institutional investors. 
There are no specific Irish laws that prohibit such an investor from 
investing in high-yield bonds, although US and European securities laws 
(or other applicable laws) and jurisdictional tax issues may be relevant 
in determining whether an investor is able to invest in a high-yield bond 
structure on a private placement basis and in a tax-efficient manner.

18 Are there any particular closing mechanics in your jurisdiction 
that an issuer of high-yield debt securities should be aware of ?

The closing of a high-yield bond transaction for an Irish company is not 
particularly cumbersome. Typically, the board of directors of the com-
pany will have held board meetings to approve the transaction prior to 
closing. Any validation procedures relating to financial assistance and 
any necessary shareholder approvals will also have been obtained and 
completed in advance of closing. There are also no particular execution 
formalities for Irish companies that require notarisation and legalisa-
tion of documents, although in some cases deeds and guarantees may 
need to be executed under common seal.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

High-yield bonds are usually guaranteed by the main holding company 
and certain operating companies in the issuer group that are regarded 
as restricted subsidiaries. 

To the extent that an Irish operating company is a restricted sub-
sidiary, it can guarantee the obligations of another group company, but 
the guarantee must be for its corporate interests and within its objects 
(corporate purposes), unless it is a new-form private limited company 
that has full and unlimited capacity (these companies were introduced 
by the Companies Act 2014 (the Companies Act)). It is usually easy to 
find corporate benefit for a parent where the guarantee is downstream. 
Where the guarantee is upstream or cross-stream, the corporate benefit 
may be less obvious. It is generally accepted that due consideration can 
be given to the benefit the company receives as a member of the group. 
If the board of directors can show clear reasons why the guarantee is in 
the company’s best interests, the risk of the guarantee being set aside is 
probably remote.

As discussed below, there is a broad prohibition on an Irish com-
pany providing financial assistance (including giving guarantees or 
other security) for the purpose of an acquisition made, or to be made, 
by any person of any shares in the company, or where the company is 
a subsidiary, in its holding company. There is a validation procedure 
provided that certain conditions apply. Guarantees given for the benefit 
of directors and persons connected with directors are usually invalid, 
although there are circumstances in which it is possible to validate the 
guarantee. Regard must also be had to unfair preference considerations 
and to ensure that the guarantee is not, in fact, a contract of insurance, 
which may require authorisation.

A guarantee must be in writing and signed by the guarantor. 
Guarantees otherwise have the other usual requirements for the crea-
tion of an Irish law contract and must be given for consideration unless 
the guarantee is executed as a deed.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

In secured high-yield bond transactions, bondholders will usually 
receive the benefit of security over all of the material assets of the issuer 
and the main operating companies. Subject to any agreed security prin-
ciples, this would usually include security over group company shares, 
bank accounts and receivables.

Typically, an Irish company will create a mortgage, charge or 
assignment over any or all of its assets, including present and future 
goods and moveable goods. This usually encompasses the creation of 
a floating charge over all of a company’s assets. A single debenture can 
be used to take a fixed and floating charge or an assignment by way 
of security. An assignment requires notice to be given in order to per-
fect a legal assignment, failing which there will only be an assignment 
in equity.
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Where an Irish SPV bond issuer is used, the net proceeds of the 
bond offering are typically loaned to the main holding company, which, 
along with its main operating companies, provides security and/or guar-
antees to the issuer in respect of this borrowing. In secured bond deals, 
the Irish issuer would typically grant security by way of assignment of 
the issuer’s rights under the various transaction documents, including 
the loan, as well as the bank accounts and receivables of the issuer.

In the case of acquisition financing, any security and guarantees 
given by the target group may be subject to escrow arrangements and 
would usually only become effective once the acquisition has been 
completed. The restrictions on providing financial assistance, as dis-
cussed below, will usually need to be considered in such cases.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there any 
limitations on types of assets that can be pledged as collateral? 
Are there any limitations on which entities can provide 
security?

A charge by deed is the only method of creating a legal mortgage over 
registered and unregistered land in Ireland. It is not possible to create 
a legal charge over future-acquired land. In the event that a chargor 
acquires land in the future, a separate charge document should be 
entered into at that time.

A legal or an equitable mortgage or charge can be created by a 
company or by an individual over shares. A legal mortgage or charge 
will transfer title to the shares to the security agent, who will then be 
registered in the company’s register of members. With an equitable 
mortgage or charge, the chargor remains the registered shareholder, 
but must hand over original share certificates, signed but undated share 
transfer forms (with the name of the transferee left blank for use on 
enforcement) and a dividend mandate.

Fixed and floating security can be created over bank accounts and 
the deposits held therein. If fixed security is to be taken, the charge doc-
ument should preclude the chargor from dealing with the account and 
the account must be controlled by the security agent. The security is 
taken by way of charge where the beneficiary is the bank with which the 
account is held and usually by way of assignment where the beneficiary 
is not the bank with which the account is held. It is also possible to cre-
ate a lien over a bank account.

A security interest over contractual rights (including rights under 
insurance policies) is generally created by way of a security assign-
ment and can be created by way of a fixed or floating charge where the 
rights are receivables. In the absence of control over the proceeds of the 
receivables, a charge over receivables will be floating in nature only and 
rank behind preferential creditors and fixed-chargeholders.

The usual forms of security over intellectual property include a 
mortgage or a fixed charge over patents, copyright (non-software), 
registered designs and goodwill, a floating charge, together with an 
arrangement for the source-code to be deposited in escrow, over copy-
right (software) and a charge over trademarks. Know-how and confi-
dential information are generally not regarded as suitable assets for a 
security package.

As stock-in-trade or inventory is generally revolving, security is 
typically created over such assets by way of floating charge. In the case 

of tangible assets such as ships, aircraft and machinery, fixed security 
may be created over a ship by a company and must be created by way 
of a statutory ship mortgage in accordance with the Mercantile Marine 
Act 1955, a mortgage or a fixed charge can be created over aircraft by 
corporate bodies and security over machinery may be taken by way of 
security assignment, fixed charge or floating charge.

Section 82 of the Companies Act prohibits the provision by a com-
pany, directly or indirectly, whether by means of a loan, guarantee, 
security or otherwise, of any financial assistance for the purpose of an 
acquisition (by purchase, subscription, exchange or otherwise) of shares 
in that company or in its holding company, subject to certain exceptions 
and the availability of the summary approval procedure (a validation or 
whitewash process) in certain cases.

Section 239 of the Companies Act prohibits the provision of security 
or guarantees by a company in respect of loans, quasi-loans or credit 
transactions made in favour of a director of the company, a director 
of the company’s holding company or a person connected with such 
a director. A summary approval procedure can be used to validate or 
whitewash such transactions and there is an intra-group exemption at 
section 243, together with a number of other exceptions.

22 Describe the typical collateral structure in your jurisdiction. 
Traditionally, high-yield bonds issued by sub-investment grade borrow-
ers were unsecured. In the event of a default or liquidation of the issuer, 
bondholders ranked behind all secured lenders and were entitled to be 
paid out of the remaining liquidation proceeds after all secured lenders 
had been paid in full.

As noted above, senior secured bond structures have become more 
common, particularly in leveraged acquisition financing transactions. 
In these structures, the parent company will usually grant common 
security in favour of the super senior lenders, senior secured bondhold-
ers and unsecured high-yield bondholders over its assets and under-
taking, shares in the issuer and over rights in any intra-group loans. 
In addition, the super senior lenders and senior secured bondholders 
may also receive additional common security in respect of the issuer 
and ‘restricted subsidiaries’, which the unsecured high-yield bondhold-
ers will not, although it is often the case that the high-yield bondhold-
ers will receive guarantees from the group. The rights of the parties are 
typically regulated by an intercreditor agreement which also contains 
all the security trustee provisions.

23 Who typically bears the costs of legal expenses related to 
security interests?

The issuer will typically pay these fees from the proceeds of the 
bond issue.

24 How are security interests recorded? Is there a public register?
Most charges created by an Irish company must be registered at the 
Companies Registration Office within 21 days of creation. Failure to 
do so would result in charges being void against any liquidator and 
any creditors of the company. This applies to any charge created by 
an Irish company, whether governed by Irish law or the law of another 
jurisdiction and whether the assets are situate in Ireland or elsewhere. 
Since the introduction of the Companies Act, it is no longer necessary 
to make a filing for security over Irish shares, bank accounts, bonds, 
debt instruments and certain other assets, which are the subject mat-
ter of the security. Due to a drafting anomaly, a security filing needs to 
be made in respect of security created by an Irish company over for-
eign shares. This will be rectified under the Companies (Accounting) 
Bill 2016, which is expected to come into force in May 2017. There is a 
nominal registration fee. In some cases, the security will also need to 
be registered on an asset register (eg, for real property, aircraft, ships, 
intellectual property).

25 How are security interests typically enforced in the high-yield 
context? 

A security trustee or agent is typically appointed as representative of the 
secured creditors, who is granted the relevant security interest to hold 
for the benefit of the secured creditors. Upon the occurrence of an event 
of default, the security agent will enforce the security interest on behalf 
of secured creditors. 

Update and trends

New Prospectus Regulation (mid-to-end 2017)
In 20 December 2016, the European Commission, the EU Council 
and the European Parliament agreed the text of a proposed new 
prospectus regulation. The regulation will, among other matters, 
draft proposals to:
• retain the exemption from the obligation to produce a 

prospectus for offers of debt securities with a minimum 
denomination of €100,000 (the other exemptions would also 
still apply);

• categorise risk factors; and
• limit the prospectus summary to seven A4 pages and divide it 

into four sections (warnings and key information on the issuer, 
securities and offer). 

The regulations are expected to come into force in mid-2017 and 
apply from mid-2019. 
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If a liquidator has been appointed to an Irish company, subject to 
certain exceptions, sale proceeds from the secured assets are generally 
applied (subject to certain exceptions) as follows:
• towards discharge of the liquidator’s costs and those of any receiver;
• to fixed chargeholders in respect of those assets over which they 

hold fixed charges;
• to preferential creditors (the Irish Revenue Commissioners for one 

year of tax arrears, employee wages and certain other employee 
claims, and local authorities for rates);

• to floating chargeholders;
• to unsecured creditors;
• to contractually subordinated creditors; and
• to shareholders.

Outside of insolvency, an Irish security document will usually give 
the security agent the right, on default, to appoint a receiver over the 
secured assets. The receiver will take control of those assets and deal 
with them under powers deriving from the charge. The security docu-
ment or intercreditor agreement will generally set out the order in 
which the proceeds of realising the secured assets are to be applied. 

The security agent may also exercise its right (subject to that right 
being properly formulated in the security document) to take possession 
over the secured assets rather than appointing a receiver; this will result 
in the security agent having a liability to strictly account to the chargor 
for amounts received while the security agent is in possession.

Where the security agent has a charge over a deposit account held 
with it, it may (instead of appointing a receiver) simply opt to exercise 
a right of bilateral set-off, subject to this being properly provided for in 
the underlying documentation.

If an examiner has been appointed to the company by the court 
under the Companies Act (examinership is a form of rescue procedure 
for a company that may be capable of continuing as a going concern), 
that examiner’s remuneration and costs are paid from the company’s 
business revenues or from the proceeds of the realisation of the com-
pany’s assets before payments to any other secured or unsecured 
creditors. If the examiner borrows and certifies that such borrowing is 
necessary for the survival of the company, those borrowings will rank 
behind fixed chargeholders, but ahead of floating chargeholders. If an 
examiner believes that a company can continue as a going concern, 
the proposals that he or she formulates for a ‘scheme of arrangement’ 
may involve a write down of secured and unsecured debts (in whole or 
in part).

If security has been granted by an Irish company over bank depos-
its, section 1002 of the Taxes Consolidation Act 1997 should be consid-
ered. This gives the Irish Revenue Commissioners the power to require 
certain persons (such as a bank) holding a financial asset (such as a 
deposit) of a taxpayer that has defaulted in its tax-payment obligations 
to pay that financial asset over to the Irish Revenue Commissioners in 
(part) discharge of the taxpayer’s debt. The Irish courts have not yet 
considered whether, if such a deposit has been charged, it ceases to be 
an asset of the taxpayer, thereby falling outside section 1002.

There may be certain restrictions on enforcing security over certain 
assets or certain transactions that are entered into by a company within 
a certain period prior to its insolvency.

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

Traditionally, high-yield bonds were issued on an unsecured basis 
and were subordinated to senior secured loans and mezzanine debt. 
In multi-tranche or hybrid collateral structures, a typical intercreditor 
agreement will rank amounts owed by the issuer and its subsidiaries 
as follows:
• first, liabilities under the ‘super senior’ revolving credit facility 

agreement and liabilities under the senior secured notes pari passu;
• second, liabilities to senior unsecured bondholders; and
• third, subordinated liabilities (eg, intra-group liabilities, liabilities to 

the parent company and amounts owed to the vendor or investors).

The intercreditor agreement often provides that any common secu-
rity secures the debt owing to the super senior lenders and the senior 
secured bondholders pari passu as ‘priority creditors’ and in priority 
to debt owing to high-yield bondholders. In other cases, the revolving 
credit facility may be structured to rank ‘super senior’ to the senior 
secured bonds and/or senior unsecured high-yield bonds, with a first 
lien over the collateral package.

Subject to certain exceptions, high-yield bondholders are not usu-
ally permitted to receive any payments of capitalised interest or prin-
cipal on their bonds unless this is permitted by the senior secured 
bond documents and the ‘super senior’ revolving credit facility agree-
ment (which will typically include certain restrictions on repayment 
of debt to the parent company and restrictive covenants relating to 
financial indebtedness).

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

Often a Loan Market Association style intercreditor agreement is 
entered into under English law to determine the priority of enforce-
ment rights and ranking as between bondholders and senior lenders. 

High-yield bondholders are usually restricted from taking any 
action against members of the issuer group or enforcing any common 
security, except in very limited situations. This typically means that 
bondholders can declare liabilities due and payable (but not take fur-
ther action) and can only take enforcement action if an event of default 
has occurred and is continuing under the bond indenture and a stand-
still period has expired.

High-yield bondholders are usually permitted to issue instructions 
to the security agent in relation to the common security if any prior-
ity creditors have not done so or have told the security agent to cease 
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enforcement. This usually only applies if the high-yield bondholders 
are permitted to take enforcement action, although their instructions 
can often be superseded by instructions from the super senior lenders 
or senior secured bondholders.

The security agent will normally be required to follow the instruc-
tions of the senior secured bondholders subject to a limited number 
of exceptions in which it must follow the instructions of the super 
senior lenders.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

With a section 110 issuer, a high-yield bond transaction is structured 
to ensure that the issuer obtains a tax deduction for interest payments. 
Where the interest is profit dependent interest then there are some 
additional considerations to ensure a tax deduction is available; typi-
cally, however, these are overcome to ensure a deduction, thereby min-
imising tax leakage in Ireland. 

For a non-section 110 issuer, an interest payment must be incurred 
wholly and exclusively for the purposes of the issuer’s trade in order for 
the issuer to obtain a tax deduction. Furthermore, an analysis may be 
required as to whether the interest is dependent on the results of the 
issuer’s business or represents more than a reasonable commercial rate 
of return to determine if a tax deduction is available. 

These considerations are relevant for all debt issuances in Ireland 
and are not specific to the high-yield market.

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No. Typically no tax rulings are required from the Irish Revenue 
Commissioners for a high-yield bond issuance.
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Portugal
Maria João Ricou and Manuel Requicha Ferreira
Cuatrecasas

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

One of the key differences of high-yield debt securities compared with 
bank loans is regulatory. Only duly authorised credit institutions and 
financial companies can conduct, on a professional basis (isolated 
transactions are excluded), the activity related to granting of loans, 
guarantees and other commitments. The investment in securities (such 
as debt securities) does not require a licence. This gives greater flexibil-
ity for companies to search for a wider range of investors on high-yield 
debt securities as opposed to bank loans. 

Another key difference is found in the covenants package. Bank 
loans have financial maintenance covenants, while high-yield bonds 
have incurrence-based covenants. Typically, financial maintenance 
covenants are triggered if the borrower does not meet certain lever-
age ratios (eg, debt-to-earnings before interest, taxes, depreciation, 
and amortisation (EBITDA)) or a certain limit of interest coverage (eg, 
EBITDA-to-interest expense) or some other coverage metric set forth 
in the business model. The loan agreements usually establish excep-
tions for investments, disposals and liens that are in line with the busi-
ness model. Cash sweep mechanisms that force the borrower to prepay 
the loan if there is excess cash flow are also frequent. In incurrence-
based covenants of high-yield bonds, however, covenants are only 
potentially breached when the issuer raises new debt, makes an acqui-
sition, pays a dividend, or undertakes some other relevant corporate 
action, namely it requires an action from the borrower. From a borrow-
er’s perspective, incurrence-based covenants are preferable because 
they give more flexibility.

Also as a consequence of the difference in respect of covenants, 
the process for obtaining waivers or consents in a bank loan is easier 
and more flexible, with the borrower being able to approach a limited 
number of lenders and agree with them on waivers or consents within 
a short period, while in the case of high-yield bonds the issuer has to 
communicate with a wider range of investors, the threshold for amend-
ing key economic terms is higher and the process is more costly and 
time-consuming.

Finally, another relevant difference is the level of disclosure of 
information, in particular if there is a public placement of the securities 
or if they are admitted to trading (see question 6). 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

Bank loans have recently been subject to stricter regulation, in particu-
lar regarding interest rates, interest payments or information disclosed 
to the borrower.

As to high-yield bonds, investment in such securities is not a 
regulated activity. However, several applicable securities laws have 
been toughened in recent years with a view to providing greater pro-
tection and information to investors; high-yield bonds are traded on 
secondary markets or non-regulated markets where information level 
requirements are lower, thus not providing investors with adequate 
information for the risk being taken. 

From a regulatory perspective, the Markets in Financial 
Instruments Directive (Directive 2014/65/EU) (MiFID II) will now 

enter into force at the beginning of 2018, which will have some impact 
on high-yield bond transactions, although these can potentially be 
anticipated during the course of 2017 as entities start preparing them-
selves for its entry into force next year. 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

The European high-yield market (including the Portuguese segment) 
has slowed in 2016 compared with 2015. According to debtwire data, 
the value of European high-yield bonds decreased from €105,911 
million in 2015 to €86,898 million in 2016, although the second half of 
2016 showed a more active market, possibly as a result of more mar-
ket certainty following the outcome of geopolitical events having been 
settled by then; namely the Brexit referendum and the US presidential 
elections. Of more concern, is data showing how proceeds of European 
high-yield bonds shifted during the course of 2016 from an initial mix 
of leveraged buyout (LBO) financing, general corporate purposes and 
refinancing (in the first quarter of 2016) to a clear predominance of 
refinancing deals in the second half of 2016. This trend was clearly 
noticeable in Portugal where refinancing and repricing deals were the 
main trend in 2016. Such trend may be a result of the reduction in the 
mergers and acquisitions activity that led to a decrease in the value of 
deals in 2016.

As with 2015, 2016 saw no specific sector experience particularly 
increased levels of high-yield debt activity. We have seen issuances in 
the telecommunications, power and energy, security and alarms, and 
pharmaceutical sectors among others.

High-yield bonds are mainly regulated by New York law gov-
erned indenture, pursuant to which a trustee and a security agent are 
appointed to represent the interests of the holders of high-yield bonds. 
With the significant increase in European high-yield bond issuances, 
we have seen in recent deals the indenture being ruled by English and, 
in some cases, German law.

Other typical documents in high-yield bond transactions are 
the purchase agreement pursuant to which the purchasers underwrite 
the bonds issued by the issuer; the intercreditor agreement between the 
bank lenders, the bondholders and the issuer; and the security agree-
ments pursuant to which the several companies of the issuer’s group 
grant security in case of secured deals. Legal opinions and accountant’s 
comfort letters are also a necessary element of these transactions.

In terms of security, and aside from the classic corporate guar-
antee granted by Portuguese subsidiaries, share security and certain 
types of in rem security (eg, bank accounts, insurance policies, receiva-
bles) are taken without impacting the day-to-day business activity of 
the company.

High-yield bonds are usually exclusively offered to qualified inves-
tors; not to retail investors. They do not entail a public placement in 
Portugal for the purposes of the Securities Code and have a nominal of 
amount of at least €100,000. Investors in high-yield debt securities are 
usually mutual funds (eg, corporate bond funds, high-yield funds and 
income mutual funds), insurance companies and pension funds. 

Finally, we confirm that there has been, in the majority of the 
financings, a clear overlap between high-yield debt securities and loan 
financings, although the greater portion of the financing arises from 
high-yield bonds.
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4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The main participants (aside from the issuer, guarantors, legal advis-
ers and auditors) in a high-yield debt financing and their roles are 
as follows:
• Initial purchasers and underwriters: the role of the initial purchas-

ers is to advise the issuer on the structure and timing of the offer-
ing and to coordinate and market the transaction. They have a 
major role in the discussion of the offering memorandum with the 
legal teams and accounts. They underwrite the securities from the 
issuer under the purchase agreement and resell them to investors.

• Security agent: given that neither the trustee nor parallel debt is 
a recognised legal concept in Portuguese law, the security agent 
has a major role in high-yield bond transactions. It is a party to 
the intercreditor agreement and the security documents, and is 
responsible for monitoring and enforcing the collateral guarantee-
ing the notes in an enforcement scenario.

• Paying agent: the role of the paying agent is to make payments of 
principal and interest to the bondholders.

• Rating agencies: ratings are issued by two of the big four rating 
agencies (eg, DBRS, Fitch, Moody’s and Standard & Poor’s).

Fees of the initial purchasers are usually calculated as a percentage 
agreed on an individual basis of the aggregate principal amount of the 
notes. The other parties referred to above receive market-standard fees 
(usually flat fees) in connection with their engagement.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

Covenant packages vary considerably depending on the economic and 
credit cycle. They are more restrictive if there is more risk aversion and 
interest rates and spreads are higher. If, however, there is less risk aver-
sion and interest rates and spreads are lower, the covenants package is 
less restrictive. 

Covenant trends in 2016 continued to be very favourable to issu-
ers. Covenant-lite issuances were made and soft-cap baskets were fre-
quently used with a percentage of assets or EBITDA being established 
as the incurrence threshold and wider exceptions on the ability to 
redeem bonds. Covenant-lite are now predominant features. 

In addition, European (including Portuguese) high-yield bonds 
continue to provide issuers with more flexibility to redeem bonds with 
shorter non-call periods, and equity claws have been common. 

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

Transaction documents are prepared based on recent relevant prec-
edents, including the offering memorandum or prospectus, purchase 
agreement and the indenture as well as, if combined with a loan financ-
ing, the relevant senior facilities agreement. 

Previous issuances by the same issuer will tend to set a precedent, 
as will issuances made by companies of the same industry or sector or 
with a similar credit risk profile. The lead bank’s (and, in a sponsored 
deal, also the sponsor’s) standard covenant form typically also plays an 
important role in negotiating the covenants. 

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

Typically, high-yield debt securities have maturities that generally 
range from five to 10 years. 

In relation to redemption or call rights, it is rare to have mandatory 
redemption provisions requiring an issuer to prepay the outstanding 
notes prior to maturity, and it is very common for the issuer to have 
call rights. 

Notwithstanding, there are usually non-call periods and declin-
ing premium redemptions. As mentioned in question 5, in recent years 
high-yield bonds have provided issuers with more flexibility to redeem 

bonds, namely with shorter non-call periods and widespread use of the 
equity claw redemption. 

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The launching, pricing and closing of high-yield bonds issued by a 
Portuguese issuer follows the standard process and steps of a typical 
high-yield offering. The offering is launched by preparing and distrib-
uting the preliminary offering memorandum to investors. Then there 
is a roadshow with several investor meetings that typically lasts from 
three days to two weeks.

The roadshow ends with pricing the offering, which basically 
means executing the purchase agreement. While the company is on the 
roadshow, company counsel will be negotiating the purchase agree-
ment with the banks and the purchasers. The most significant aspect 
of the purchase agreement, beyond the price of the bonds, is the dra-
matic and temporary change it engenders in the relationship between 
the company and the initial purchasers. Prior to executing the purchase 
agreement, the company and the initial purchasers have an informal 
arrangement to do a deal if there is one to be done. Either party can 
walk away at any time with no liability being triggered. Once the pur-
chase agreement is signed, the parties are bound to close, typically 
on the third business day after pricing (T+3) but sometimes up to nine 
business days later (T+9).

The closing of a high-yield offering is relatively uneventful. The 
initial purchasers will initiate a bring-down due diligence call in which 
they will ask the company whether there have been any material events 
since the pricing. After that, the transfer of funds and delivery of the 
notes will take place. 

The majority of high-yield bonds have a fixed coupon. The coupon 
is determined based on investor demand, which in turn depends on 
several factors, including, among others, the general market develop-
ment, the financial condition of the issuer, the covenant package and 
the prospects for the industry in which the issuer is operating. However, 
we note that in recent years there has been an increase of floating rate 
unsecured high-yield bonds.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

As mentioned above, covenants for high-yield bonds are generally 
incurrence-based, as opposed to maintenance-based. The issuer will 
not typically be required to maintain any financial ratios, but will be 
restricted from taking certain actions (including in relation to sub-
sidiaries, except if it is an unrestricted subsidiary), unless it meets an 
exception from the relevant restrictions. Typical covenants relate to:
• fixed charge coverage ratios;
• credit facility and debt baskets;
• permitted investments;
• limitation on payments, liens and asset sales; and
• transactions with affiliates. 

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

As mentioned above, covenant trends in 2016 are still very favourable 
to issuers with some covenant-lite issuances and soft-cap baskets being 
frequently used.

Covenant terms are often redrafted and renegotiated between the 
launch and pricing of an offering and in the marketing process, with 
additional covenants sometimes being added and others deleted. 

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

If the relevant industry sector is characterised by certain customary 
specifics or requires more investment (eg, telecommunications), the 
covenants will contain adequate exceptions to reflect such industry 
specifics and grant more flexibility to the issuer. 
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12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

Typically, high-yield bonds documentation establishes that, upon a 
change of control, the issuer is forced to make a repurchase offer for 
the bonds at a fixed percentage, which is usually 101 per cent. Portable 
change of control provisions have become increasingly popular. 

There are also put option rights of the bondholders upon the sale 
of certain assets to the extent the cash proceeds of the sale are not rein-
vested in the business or used to repay debt. 

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

Yes. Some high-yield bonds include a double trigger change of control 
covenant, meaning there is only a requirement to make a change of 
control offer if there is a change of control event, which is followed by a 
ratings downgrade. However, this is not very common.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

Yes, a ‘crossover’ covenant package is common for issuers who are on 
the verge of being investment grade. Usually there is no restricted pay-
ments covenant and limitations on indebtedness covenant might only 
apply to secured debt, as well as the basket mechanics.

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

In case of a private placement, there are no specific statutory disclosure 
requirements to be complied with and the typical high-yield debt offer-
ing disclosure standards are followed. The private placement offer-
ing memorandum does not need to be approved by the Portuguese 
Securities Market Commission (CMVM).

Public offerings of high-yield notes in Portugal, as well as the listing 
of debt securities in a Portuguese secondary regulated market, require 
the filing of a prospectus for prior approval by the CMVM and its reg-
istration. The CMVM will verify that the prospectus contains all neces-
sary information concerning the issuer and the securities for investors 
to make an informed investment decision and that it complies with the 
applicable regulations (mainly EU Prospectus Directive regulations).

The prospectus shall contain all information which, according to 
the particular nature of the issuer and of the securities offered to the 
public or admitted to trading on a regulated market, is necessary to 
enable investors to make an informed assessment of the assets and lia-
bilities, financial position, profit and losses, and prospects of the issuer 
and of any guarantor, and of the rights attaching to such securities.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

There are very few limitations on the use of proceeds by an issuer from 
an issuance of high-yield securities. The more important limitations 
are financial assistance rules set forth in the Portuguese Companies 
Code (which prohibit the use of the proceeds to fund the acquisition of 
own shares) and anti-money laundering or similar laws, which limit the 
possible use of proceeds. 

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

Any investor can invest in high-yield securities. A variety of investors 
participate in the high-yield notes market either directly or indirectly 
via funds investing in high-yield securities. 

However, if high-yield securities are offered by way of a private 
placement, the nominal value of the notes must be, at least, €100,000 
and all actions that could permit a public offering of any of the notes in 
Portugal or for the offering memorandum to be distributed in Portugal 
are prohibited, except in circumstances that will not be considered as 
a public offering under articles 109 of the Portuguese Securities Code.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

No, there are no particular closing mechanics in the case of the issu-
ance of a high-yield bond by a Portuguese issuer.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

In Portugal, a high-yield deal comprises the granting of guarantees 
by material subsidiaries of the issuer (upstream guarantees) and, in 
cases where the issuer is not the top holdco, also by its parent com-
pany (downstream guarantee), as well as any material sister companies 
(cross-stream guarantees). The guarantors are usually the same as the 
guarantors under the senior facilities agreement.

Pursuant to Portuguese Law, Portuguese guarantors may only 
guarantee third parties’ obligations if (i) the company has a justified 
corporate interest in the granting of the guarantees or the collateral, or 
both, or (ii) the company is in a group or control relationship with the 
entities whose obligations are being secured.

Under the Companies Code the definition of ‘controlling relation-
ship’ includes relationships between Portuguese companies where one 
company holds, directly or indirectly the majority of the share capital 
or the voting rights in, or the right to appoint the majority of the mem-
bers of the board of directors or supervisory board of, the other com-
pany. A group relationship includes relationships between Portuguese 
companies where one is 100 per cent owned or controlled, directly 
or indirectly, by the other, or between companies that are bound by a 
group agreement or a subordination agreement, whereby one com-
pany is subject to the instructions or management of the other. In the 
absence of a controlling or a group relationship, the validity of a guar-
antee or security interest could be challenged if there is no justified 
corporate interest.

In addition, the obligations under the high-yield note guarantees 
or collateral granted by the Portuguese guarantors shall not extend to 
any use of the proceeds of the notes for the purpose of acquiring shares 
representing the share capital of such guarantor or shares represent-
ing the share capital of the parent guarantor, or refinancing a previ-
ous debt incurred for the acquisition of shares representing the share 
capital of such guarantor or shares representing the share capital of its 
parent guarantor. This would constitute unlawful financial assistance 
pursuant to article 322 of the Portuguese Companies Code. In this 
respect, guarantee limitation language is included in such high-yield 
notes guarantees or collateral to ensure that in no case can any high-
yield notes guarantees or collateral granted by a Portuguese guarantor 
secure repayment of the above-mentioned funds. 

Finally, we also outline that, for tax reasons, the obligations under 
high-yield note guarantees or collateral granted by the Portuguese 
guarantors are typically limited to an agreed maximum amount. As a 
result, the Portuguese guarantors will not have a direct obligation to 
repay any amounts once the relevant maximum secured amount has 
been reached, as applicable.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

In Portugal, the typical collateral package for high-yield debt securi-
ties are pledges over the issued share capital, plant and equipment 
(this refers to manufacturing plant and machinery, trucks, generating 
set, drilling rigs and similar items), bank account pledges, and security 
assignments of receivables, among others.

The typical collateral package for high-yield bonds granted by 
Portuguese entities in connection with high-yield debt securities 
depends on the type of assets owned by the issuer and subsidiaries and 
its sector of activity. Usually it comprises:
• share security (namely financial pledge over the issued share 

capital); 
• bank accounts security (namely financial pledge over the bank 

accounts); 
• assignment of receivables (including intercompany receivables);
• security over fixed moveable assets (namely pledge over stock, 

equipment or inventory); and
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• assignments or pledges over insurance policies and, in some cases 
(although less commonly), intellectual property rights. 

In very few issuances, security is taken over real estate.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

The limitations on the granting of guarantees are the ones already 
mentioned above for upstream, downstream and cross-stream security 
granted (see question 19). 

If the assets of the Portuguese issuer or guarantor are covered by 
the immunities legally set forth, which include, but are not limited to, 
assets that are part of the public domain of the Portuguese Republic or 
allocated to public service purposes, they will be entitled to claim for 
themselves immunity from suit, attachment or other legal process in 
respect of its obligations under the note guarantees.

We also note that, as a general rule, under Portuguese law, any 
guarantee, pledge or mortgage must guarantee or secure another obli-
gation to which it is ancillary, which must be identified in the security 
agreements. Therefore, the guarantee or security follows the underlying 
obligation in such a way that the invalidity of the underlying obligation 
entails invalidity of the guarantee or security and termination of the 
underlying obligation entails termination of the guarantee or security.

22 Describe the typical collateral structure in your jurisdiction. 
For example, is it common to see crossing lien deals between 
high-yield debt securities and bank agreements?

There is no typical collateral structure in Portugal, which will depend 
on the issuer and guarantors and its credit profile risk, capital and 
financial structure. 

Crossing-lien structures (where lenders benefit of first ranking 
security and bondholders benefit of second ranking security) are not 
very common but we have seen them being used. This concept can be 
implemented in practice, although it can be more complex in relation 
to certain types of assets, such as real estate. 

It is also common to regulate this type of issue (ranking and prior-
ity of debt and security) in the intercreditor agreement through water-
fall provisions.

Finally, we have also seen structures where there is a mixed issu-
ance of senior secured notes and senior unsecured notes.

23 Who typically bears the costs of legal expenses related to 
security interests? 

In Portugal, the issuer bears the costs of legal expenses related to the 
transaction, including the fees to be paid by the initial purchasers to 
their legal counsel. The issuer also bears any expenses related to 
security interests, including stamp duty and registration costs.

24 How are security interests recorded? Is there a public register?
Bank account pledges are subject to registration with the bank with 
whom the account is held, while share security can be subject to reg-
istration with the issuer, a depositor or a bank in the case of registered, 
deposited or dematerialised shares. Mortgages over real estate or reg-
istrable moveable assets (eg, vehicles, ships, aircraft), as well as pledges 
over quotas, are recorded in the competent registry office, whose regis-
try is in both cases public. 

25 How are security interests typically enforced in the high-yield 
context? 

Portuguese law does not recognise the concept of parallel debt or trus-
teeship. The indenture will thus provide (along with the intercreditor 
agreement) that only the security agent may enforce the security docu-
ments in its capacity as agent and joint and several creditor, and that 
usually the holders of the notes will not have direct security interests. 
Therefore, the holders will not be entitled to take enforcement action 
in respect of the high-yield notes guarantee or collateral securing the 
high-yield notes, except through the trustee, who will provide instruc-
tions to the security agent in respect of the notes’ guarantee or collat-
eral, or both.

The security interests are thus enforced by the security agent on 
the occurrence of an enforcement event and following an instruction 
by the bondholders or lenders in accordance with the provisions of 
the indenture, the intercreditor agreement and the relevant security 
agreement. Depending on the type of security, the ways for enforc-
ing security can be very different. Financial pledges over shares and 
bank accounts allow for an appropriation of the asset by the pledgor 
and allow for an extrajudicial sale of the asset to the extent the rules 
for the evaluation of the asset are established in the contract. The 
enforcement of a mortgage, however, requires a judicial enforcement 
proceeding whereas assignment of receivables only requires a notifica-
tion to the debtor or client of the issuer to make payments directly to 
the secured parties.

Finally, it is common for the guarantors to grant power of attorney 
in favour of the security agent to enforce security and sell the assets on 
the occurrence of an event of default. 

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

The majority of high-yield notes are senior unsecured notes, which 
means that they rank equally in right of payment with all existing and 
future non-subordinated obligations of the issuer and rank senior 
to any existing or future subordinated indebtedness. If collateral is 
granted (which is often the case), the notes will, in practice, rank senior 
to any existing or future unsecured obligations to the extent the pro-
ceeds of the enforcement of the collateral satisfy with priority the obli-
gations of the issuer under the high-yield debt securities.

However, certain guaranteed credits, namely special statutory 
liens (eg, real estate special statutory liens such as state credits related 
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with real estate property tax) and moveable assets special statutory 
liens (eg, credits resulting of legal expenses incurred in the interest of 
the creditors), may rank in priority to the security of high-yield debt. 

If there are privileged credits, which are credits secured by general 
statutory liens over assets integrated in the insolvency estate (labour, 
tax and social security debts), they rank in priority to common credits 
up to the amount corresponding to the value of the assets granted in 
guarantee or the general statutory liens, which means that they rank 
senior to senior unsecured high-yield notes.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

The terms of the intercreditor agreement governing control of enforce-
ment proceedings depend on the collateral structure and the ranking 
of high-yield debt in relation to bank debt. Structures involving super 
senior bank debt with lenders controlling the enforcement are less 
common and deals with pari passu structures provide for a right of the 
noteholders to participate in the control of enforcement proceedings 
by voting as a class. 

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

Issuers of securities, including high-yield bonds, may generally set off 
their interest payments against their tax liability. However, there is a 
general annual limitation to tax deduction for corporate income tax 
purposes of financial expenses in excess of the highest of €1 million 
or 30 per cent of the EBITDA (as adjusted for tax purposes). Non-
deductible financial expenses can be carried forward to the five sub-
sequent years. In the event that net financial expenses of a tax year are 
below the 30 per cent EBITDA threshold, the difference may be used as 
an extra deduction on top of the 30 per cent of the EBITDA during the 
five subsequent years. 

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No, it is uncommon for issuers to obtain any tax rulings in connection 
with the issuance of securities, including high-yield bonds.
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Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

High-yield bonds in Singapore have generally taken one of two forms: 
• a number of bonds comprising US dollar bonds that are similar 

to US-style high-yield bonds issued with a comprehensive set of 
incurrence and other financial covenants and governed under a 
New York law indenture; or

• high-yield bonds comprising Singapore dollar debt securities 
issued under a multicurrency medium-term note (MTN) pro-
gramme, which are typically unrated with only a covenant-lite 
covenant package consisting of a negative pledge and no limits 
on incurrence of unsecured debt, restricted payments covenant 
or other restrictive covenants. However, the bonds will typically 
have financial maintenance covenants similar to those found with 
bank loans instead of incurrence covenants. The majority of bonds 
issued in Singapore take this form.

Unlike bank loans, typically with high-yield bonds companies are able 
to obtain longer tenures at a fixed interest rate, which can be particu-
larly attractive in a rising rate environment. Companies may also be 
able to obtain more favourable credit spreads with bonds, particularly 
with Singapore dollar bonds issued off an MTN programme, which are 
typically unrated.

In addition, for US-style high-yield bonds issued with a compre-
hensive set of incurrence and other financial covenants, dealing with 
incurrence covenants instead of maintenance covenants (as typically 
required by bank loans) generally also provides a company greater 
operational flexibility, given the financial covenants are tested at 
the time the company seeks to engage in certain restricted conduct 
unlike maintenance covenants, which have to be complied with on an 
ongoing basis. 

Alternatively, a bank loan generally provides a company with more 
flexibility when waivers or amendments to the debt terms are required 
given a company would only need to seek consent from a relatively 
small group of lenders and can typically leverage on its relationship 
with its banks, as opposed to seeking consent from a potentially dispa-
rate group of international bond investors. 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

There have not been increased regulation specific to high-yield 
securities of late. However, Singapore has implemented a number of 
changes in the past two years to support the bond market. 

In January 2017, in an effort to support Asian bonds in Singapore 
the Monetary Authority of Singapore (MAS), the financial regulatory 
authority in Singapore, implemented the Asian Bond Grant Scheme. 
The Asian Bond Grant Scheme provides qualifying issuers, namely 
first-time Asian companies and non-bank financial institutions, a grant 
amount to co-fund 50 per cent of eligible expenses attributable to bond 
issuance in Singapore, up to S$200,000 for unrated qualifying issu-
ances, and up to S$400,000 for rated qualifying issuances. Eligible 
expenses include:
• arranger fees;

• auditor fees;
• rating fees;
• legal fees; and
• listing fees. 

The scheme is valid until 31 December 2019.
In April 2017, the MAS also announced the implementation of the 

Green Bond Grant Scheme, which provides qualified green bond issues 
(ie, bonds issued and listed on the Singapore Exchange Limited (SGX) 
with a minimum issue size of S$200 million and a tenure of at least 
three years) with a cash grant of up to S$100,000 to offset costs related 
to independent review of the issuance based on international green 
bond standards such as the Climate Bonds Standard or Green Bond 
Principles from 1 June 2017 until 31 May 2020.

As of May 2016, the MAS and the SGX have also introduced two 
new bond frameworks intended to facilitate bond offerings to retail 
investors for bonds that are intended to be offered more widely. Under 
the Seasoning Framework, companies that meet certain criteria (eg, 
size, length of time listed, bond rating or amount of debt listed in the 
past five years) can tap an issuance and offer new bonds to retail inves-
tors after the wholesale bonds have been listed on the SGX for at least 
six months, without having to register a prospectus with the MAS. 
Under the Exempt Bond Issuer Framework, issuers who satisfy thresh-
olds that are higher than the eligibility criteria under the Seasoning 
Framework can offer new issuances directly to retail investors without 
having to register a prospectus with the MAS.

Regarding bank loans, Singapore-incorporated banks have faced 
increased capital adequacy requirements that are consistent with, 
albeit higher than, those required under the Basel III capital frame-
work. The key thresholds as set out in the MAS Notice 637: Notice on 
Risk-based Capital Adequacy Requirements for Banks Incorporated in 
Singapore require a:
• minimum Common Equity Tier 1 Capital Adequacy Ratio (CAR) of 

6.5 per cent;
• minimum Tier 1 CAR of 8 per cent; and
• minimum Total CAR of 10 per cent. 

Singapore-incorporated banks are required to maintain specific capi-
tal conservation buffers and hold sufficient liquid assets, both on an 
all-currency and Singapore dollar basis, to meet their estimated cash 
outflows over a short-term horizon. These increased capital adequacy 
requirements and capital conservation buffers have made it more 
expensive for banks to extend loans.

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

US-style high-yield bonds have tended to be in the technology, media 
and telecommunications (TMT) sector or for otherwise larger trans-
actions. One particular subset of US-style high-yield bonds has been 
from Indonesian corporate groups issuing through a Singapore special 
purpose vehicle (SPV) where the proceeds are on-lent to an Indonesian 
parent through intercompany loans. 

The past few years have seen increased use of Singapore dou-
ble decker structures by Indonesian issuers. As Singapore is a party 
to a double-taxation treaty with Indonesia, use of a Singapore issuer 
permits the issuer group to benefit from a reduced rate of withholding 
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tax on interest payments from the Indonesian parent from 20 per cent 
to 10 per cent if it is able to comply with the requirements stipulated 
by Indonesian tax regulations. These requirements include, among 
other things:
• that the Singapore company has its own management;
• is actively engaged in business and trade; and
• that the structure is not created merely for the purposes of 

accessing the benefits of the double-taxation treaty. 

Provided that the Singapore issuer can also establish that the bonds 
are qualifying debt securities under the Singapore Qualifying Debt 
Securities (QDS) scheme, issuing high-yield bonds through Singapore 
provides a relatively attractive structure for Indonesian corporate issu-
ers of international bonds. 

The QDS scheme provides tax exemption or lower tax rates on 
income derived from QDS by investors. To qualify, the bonds must be 
QDS for purposes of the Income Tax Act, Chapter 134 of Singapore. 
Subject to certain conditions being fulfilled, interest income earned by 
non-residents from QDS is exempt from withholding tax.

The double Singapore structure also supports the credit struc-
ture of the bond through the share pledge of the Singapore issuer by 
a Singapore holding company and is intended to allow creditors to 
enforce their pledges granted by the top Singapore company over the 
shares of the lower Singapore company, and thereby gain the power to 
control the Indonesian company’s board of directors.

US-style high-yield bonds in Singapore are typically backed by 
guarantees from certain restricted subsidiaries within the issuer group, 
and some also include security. In contrast, the MTN issuances are 
usually not guaranteed and are unsecured. 

Investors in US-style high-yield bonds, typically, are institutional 
investors such as:
• investment banks;
• mutual funds;
• insurance companies;
• pension funds;
• hedge funds; and
• other investment managers. 

As noted in question 1, much of the high-yield paper issued in Singapore 
takes the form of issuances under MTN programmes, which contain 
covenant-lite covenant packages that usually consist of only a negative 
pledge with no limits on incurrence of unsecured debt or a restricted 
payments covenant, no merger or affiliate transactions’ restrictions or 
other restrictive covenants. The largest investor group of the Singapore 
MTN issuances tend to be private banks and their private-banking 
clients for which the banks are usually paid rebates of up to 1 per cent 
to place the bonds. Rebates paid to private banks for orders have come 
under increasing criticism and scrutiny lately, although the practice is 
unlikely to change in the near future.

As a consequence of a number of defaults by Singapore high-yield 
issuers in the past year, particularly those related to the shipping, oil 
and gas sectors, there has been a dampening of the Singapore MTN 
bond market recently, particularly for weaker credit quality issuers. 
This may lead to tightening or inclusion of more comprehensive cov-
enant packages similar to those found with US-style high-yield bonds.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

One or more investment banks will usually be mandated by the issuer 
as the global coordinator and bookrunner to arrange and negotiate the 
terms of the bond offering with potential investors. They will usually act 
as initial purchasers of the bonds and then on-sell the bonds to inves-
tors in private placements. For MTN issuances, there will a lead man-
ager or arranger responsible for arranging the MTN programme and 
issuance and, either alone or together with other managers, manage 
and participate in selling the bonds. A bank or trust company is usually 
appointed to act as trustee on behalf of bondholders under the terms 
set out in a New York law bond indenture for US-style bond issues or in 
a trust deed for Singapore dollar MTN issuances made under Singapore 
law. For US-style high-yield bonds, typically two rating agencies will be 
appointed to assign credit ratings to the high-yield bonds, which pro-
vides investors with an assessment of the credit risk attaching to the 
issuer or the bonds. 

Paying agents will be appointed to act as the administrative agents 
of the issuer, who will make payments of interest and principal to bond-
holders. For SGX-listed bonds of a foreign issuer, a Singapore paying 
agent would also need to be appointed in certain circumstances. In 
the case of secured bonds, a security trustee will be appointed to hold 
the security on trust for the benefit of secured bondholders and other 
secured creditors. The rights and duties of the security trustee will 
usually be set out in the indenture or security agreements and/or, in 
the case of more than one group of secured creditors, an intercredi-
tor agreement, which will also include provisions dealing with how the 
proceeds of enforcement are to be applied.

As most of the bonds issued in Singapore are listed on the SGX, 
there will also be a Singapore listing agent appointed to advise the 
issuer on the procedure for listing the bonds and to submit the list-
ing application and other documents for approval and listing with 
the SGX.

Fees payable for these roles will vary, and are typically docu-
mented in separate fee agreements between the parties. 

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of 
high-yield debt securities.

See question 3.

Documentation terms

6 How are high-yield debt securities issued in your 
jurisdiction? Are there particular precedents or models that 
companies and investors tend to review prior to issuing the 
securities?

As discussed in question 1, high-yield debt securities have generally 
taken one of two forms. Some are US-style high-yield bonds with a 
standard covenant package that typically restricts the ability of the 
issuer and certain restricted subsidiaries to, among other things:
• incur or guarantee indebtedness;
• pay dividends;
• redeem capital stock and make certain investments;
• make certain other restricted payments;
• create or permit to exist certain liens;
• sell, lease or transfer certain assets;
• enter into certain transactions with affiliates;
• merge or consolidate with other entities; and
• impair the security interests for the benefit of the holders of 

the bonds. 

These are denominated in US dollars and are generally issued under 
an indenture governed by New York law entered into between the 
issuer and guarantors and the bond trustee. The bonds are generally 
cleared through Euroclear and Clearstream, or through DTC if there 
is a Rule 144A tranche. A significant amount of high-yield debt issu-
ances in Singapore are issued under multicurrency MTN programmes 
and governed by Singapore law with covenant-lite covenant packages 
that generally only containing a limited negative pledge and limited 
other restrictive covenants, and are predominantly unrated issu-
ances. These bonds, if denominated in Singapore dollars, are typically 
cleared through the Singapore Central Depositary (Pte) Limited (CDP) 
or through Euroclear and Clearstream. 

Issuers and banks will typically look to the terms of outstanding 
bonds if a repeat issuer, or if a debut issuer, to recent transactions with 
issuers in the same industry, size, credit profile and geographic location.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

High-yield bonds in Singapore are usually issued with tenures between 
five to seven years, with the MTN bonds generally having tenures 
between two and seven years. High-yield bonds are not frequently 
issued with original issue discount. 

Bonds may be issued with bullet maturities where there is no 
redemption prior to maturity, although it is more common to see 
provisions for optional redemption after a certain non-call period. 

© Law Business Research 2017



SINGAPORE Jones Day

42 Getting the Deal Through – High-Yield Debt 2017

After expiry of the non-call period, the issuer will usually be given the 
right to redeem some or all of the bonds together with accrued and 
unpaid interest and an optional redemption premium, depending on 
the specified call dates. Typically, US-style high-yield bonds are non-
callable for at least half their tenure (ie, a five-year tenure with the first 
three years non-callable (5NC3) or a seven-year tenure with the first 
four years being non-callable (7NC4)). Often, the premium in the first 
year after the non-call period is par plus 50 per cent of the coupon, and 
reduces rateably in each subsequent year. 

Certain other features allow bondholders to accelerate bond 
repayments at a defined price owing to changed circumstances. Most 
have a change-of-control put offer, which allows bondholders to 
require that the issuer purchase its bonds, usually at 101 per cent plus 
accrued interest, upon the occurrence of a specified change of control. 
US-style high-yield bonds also provide for the issuer to offer to pur-
chase its bonds at par plus accrued interest with the proceeds of certain 
asset sales that are not used to retire debt or reinvest in the business.

Equity clawbacks are also typically included in US-style high-yield 
bonds, which permit the issuer to redeem, usually up to 35 per cent, of 
the outstanding bonds at par plus accrued interest from the proceeds 
of an equity offering.

In contrast, Singapore MTN bonds typically do not provide for any 
optional redemption and provide for mandatory redemption only for 
changes in tax law or, if the issuer is listed, its shares are suspended or 
cease to be listed on the SGX, in which case, the terms usually provide 
for redemption at par.

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The launch, pricing and closing process for high-yield bond offerings 
is not substantively different in Singapore than in other countries. For 
US-style high-yield bonds, offerings are launched and formal road-
shows are typically conducted in Singapore, Hong Kong and London 
and, if there is a Rule 144A tranche, New York and other investment 
centres in the US. Pricing takes place after bookbuilding once the ini-
tial purchasers and the issuer agree on the coupon and issue price as 
determined from investor demand. Closing typically takes place on 
T+5. 

Most high-yield bonds are fixed-rate bonds. Pricing depends on 
several factors, including:
• current market conditions;
• the rating and creditworthiness of the issuer;
• industry considerations;
• financial profile; and
• deal structure, including whether the bonds are secured 

or unsecured.

For Singapore MTN bonds, private banks are typically offered rebates 
by the bookrunners to obtain orders, as noted in question 3. This prac-
tice has had a significant impact on demand and consequently pricing 
of Singapore MTN bonds.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

US-style high-yield bonds typically restrict the ability of the issuer and 
certain restricted subsidiaries to:
• incur or guarantee indebtedness;
• pay dividends on or redeem capital stock;
• make certain investments or to make certain other restricted  

payments;
• create or permit to exist certain liens;
• sell, lease or transfer certain assets;
• enter into certain transactions with affiliates;
• merge or consolidate with other entities; and
• impair the security interests for the benefit of the holders of 

the bonds.

Secured bonds will have covenants relating to security interests, and 
bonds utilising a double Singapore SPV structure will also have cov-
enants intended to preserve the structure.

While a convergence of covenants between US-style high-yield 
and bank markets has not been observed, some convergence can 
clearly be found with the Singapore MTN bonds that employ financial 
maintenance covenants regarding tangible net worth, leverage and 
interest coverage ratios that are similar to those of bank loans. 

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

Other than shifts between issuing a US-style high-yield bond or 
Singapore MTN bond, no major changes in investor protections within 
each respective group have been observed lately. 

It remains rare for terms of covenants to change between launch 
and the price of an offering. 

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

The level of loosening or tightening has been less dependent on indus-
try sector than on the factors specific to the issuer, such as its profile, 
credit and/or rating and the condition of the high-yield bond market 
in general.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

For US-style high-yield bond issuances, a change of control typi-
cally requires the issuer to offer to prepay the bonds at 101 per cent 
plus accrued interest. With respect to asset sales, issuers are typically 
required to make an offer to acquire the bonds at par plus accrued 
interest if the issuer does not use the proceeds from an asset sale in 
a manner permitted by the limitation on asset sales covenant, such as 
reinvesting the proceeds in the business or paying down senior debt, 
and where such excess proceeds exceed a stipulated threshold. 

For Singapore MTN bonds, changes of control usually trigger a put 
option, but the redemption amount varies; it is not uncommon for the 
change of control put to provide for redemption at par. Singapore MTN 
bonds typically do not provide any limitation on asset sales. 

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

A ratings downgrade is generally not required to trigger the change 
of control put offer. However, a minority of the US-style high-yield 
bonds of Indonesian corporate groups that issue the bonds through a 
Singapore SPV have included a double trigger change of control put 
that requires both a change of control and ratings decline. 

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

In respect of US-style high-yield bonds, no crossover covenant pack-
ages have evolved in Singapore. There are only provisions for the sus-
pension of certain covenants when the bonds are rated investment 
grade but not beforehand. The key covenants that are suspended 
include the restrictions on the issuer’s ability to:
• pay dividends;
• incur debt;
• make asset sales;
• engage in sales of capital stock in restricted subsidiaries; and
• provide restricted subsidiary guarantees.

Suspension of these covenants allows the issuer to engage in certain 
actions that would not have been permitted while these covenants 
were in force. Generally, any such action that is taken while these cov-
enants are suspended will be permitted to remain in place even if the 
bonds are subsequently downgraded below investment grade and the 
covenants are reinstated.

One can take the view, however, that while there is no established 
concept of a ‘crossover’ covenant package in Singapore, such covenant 
packages in fact do exist in many of the covenant-lite Singapore MTN 
bonds for issuers that arguably would be on the higher end of the rat-
ings spectrum if they were to be rated. 
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Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

The main drivers of disclosure are the expectations of high-yield inves-
tors and the US disclosure regime, which is applied by analogy in Rule 
144A offerings and many Regulation S offerings. Offerings into the US 
relying on the Rule 144A exemption in particular strive to comply with 
the disclosure requirements for registered securities that are publicly 
offered and sold in the US.

Given that  many of the high-yield bonds are structured as pri-
vate placements governed by New York law and marketed as private 
placements to attract US investor interest as well as participation from 
European investors, high-yield offerings are impacted by changes in 
regulations regarding disclosure and securities offerings by the US 
Securities and Exchange Commission.

In general, the SGX does not review or approve the disclosure for 
bonds that are offered in Singapore through the private placement 
exemptions under the Securities and Futures Act, Chapter 289 of 
Singapore (SFA).

As most Singapore bonds are listed on the SGX, issuers are 
required to comply with the SGX listing and continuing obligations 
requirements. If the debt securities are offered to institutional inves-
tors and other specified persons, such as the case with most high-yield 
debt issuances, the offering document would not be subject to the pro-
spectus requirements prescribed by the Securities and Futures (Offers 
of Investments) (Shares and Debentures) Regulations 2005 (SFR) and 
need only contain the information that such investors would customar-
ily expect to see in such documents. 

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

The issuer will usually have agreed with the underwriters in the pur-
chase or subscription agreement that it will use the proceeds in the 
manner described in the offering document. If the issuer uses proceeds 
for purposes other than those disclosed in the offering document, the 
issuer may also face securities law liability for misrepresentation. The 
issuer will usually also be prohibited from using the proceeds in viola-
tion of anti-money laundering, anti-bribery, sanctions and similar laws.

If the proceeds of a bond offering by a Singapore issuer are used 
for refinancing of existing indebtedness or acquisition financing of the 
group, consideration may also need to be given to the restrictions on 
financial assistance (see question 19). Otherwise, there are typically no 
Singapore restrictions on the use of proceeds of a high-yield bond. 

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

Offerings of high-yield securities are typically made only to sophisti-
cated investors in reliance on exemptions from securities laws restrict-
ing the offering of securities without registration. High-yield bonds 
offered in Singapore are usually offered pursuant to an exemption from 
the prospectus requirements to only specified categories of persons, 
namely institutional investors, accredited investors and other ‘speci-
fied persons’ as defined under the SFA. Investors in other jurisdictions 
are restricted in accordance with the securities laws of each particular 
jurisdiction, which restrictions are usually set out in the selling restric-
tions section of the offering memorandum. For instance, high-yield 
bonds, if offered and sold into the US, are usually offered and sold only 
to qualified institutional buyers in reliance on Rule 144A under the 
US Securities Act of 1933, as amended.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

Apart from the closing requirements such as registration and payment 
of stamp duty that apply to certain Singapore law-governed security 
and compliance with the SGX listing requirements for bonds listed 
in Singapore, there are no particular closing mechanics specific to 
high-yield debt securities.

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

US-style high-yield offerings by Singapore issuers will typically include 
upstream and/or cross-stream guarantees provided by other group 
entities. A high-yield deal involving a Singapore SPV issuer will typi-
cally be guaranteed by a foreign parent (as in the case of an Indonesian 
issuer group). 

Particularly in the context of a leveraged buyout, should a 
Singapore guarantor or security provider grant upstream or cross-
stream guarantees or security, or provide any other form of financial 
assistance in connection with the acquisition of itself or its holding 
company by another party, such guarantees or security may be sub-
ject to Singapore financial assistance limitations under the Singapore 
Companies Act. The Singapore Companies Act prohibits a Singapore 
public company or a subsidiary of a public company from providing 
financial assistance for the acquisition of its own shares or the shares of 
its holding company. In such instances, a whitewash procedure would 
need to be undertaken to authorise the financial assistance. The proce-
dure typically takes 90 days and entails convening a general sharehold-
ers’ meeting, obtaining a majority vote of the shareholders in favour 
of the financial assistance and providing dissenting shareholders the 
opportunity to object. Importantly, Singapore private companies are 
exempt from these financial assistance provisions as of 1 July 2015 (but 
not if they are subsidiaries of Singapore public companies). In all cases, 
a Singapore company needs to ensure that it derives some corporate 
benefit in granting the upstream or cross-stream guarantee.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

Where a Singapore SPV bond issuer is used, the net proceeds of the 
bond offering are typically loaned to the principal holding company 
which, along with its main operating companies, provides security 
and/or guarantees to the issuer in respect of this borrowing. In secured 
bond deals, the Singapore issuer would typically grant security by way 
of assignment of its rights under the various transaction documents, 
including the intercompany loan where proceeds are on-lent to the par-
ent. A charge over the shares of the issuer would also be provided. A 
number of Indonesian bond issuances through a Singapore SPV have 
historically also included an offshore collection account located in 
Singapore governed by a cash and account management agreement 
(CAMA) where offshore revenue and cash receipts are to be deposited, 
and where the funds, after deduction for operating expenses and taxes, 
are transferred into debt service and interest reserve accounts, which 
are also pledged as collateral for the bonds.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

Other than in certain limited instances as described in question 19, 
there are no limitations specific to high-yield bonds that apply to the 
granting of Singapore law-governed security or to the assets that could 
become subject to such security interests or the parties that could 
provide such security. 

22 Describe the typical collateral structure in your jurisdiction. 
Crossing lien deals are uncommon in Singapore. Typically, an inter-
creditor agreement governs the ranking and relationship among 

Update and trends

Recent defaults in the Singapore dollar bond market have caused a 
dampening of the market for Singapore MTN bonds. As one of the 
ways to address this concern in the market, we may see a tighten-
ing of the negative pledge or movement towards some adoption of 
more comprehensive covenant packages similar to those found with 
US-style high-yield bonds, particularly for less creditworthy issuers.
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creditors in enforcement and insolvency situations and addresses 
questions as to the right to direct enforcement and any standstills or 
consultation required among different creditor groups. Intercreditor 
arrangements in Singapore range from a standard security trust 
arrangement to a highly structured or bespoke intercreditor agree-
ment. Such arrangements can include sharing arrangements similar 
to those in typical syndicated loan transactions. Any debt recovery 
proceeds received by a creditor in excess of the amount it is entitled to 
receive can be clawed back and redistributed to the other creditors in 
accordance with the intercreditor agreement.

23 Who typically bears the costs of legal expenses related to 
security interests? 

The issuer will typically bear the costs of legal expenses related to 
security interests.

24 How are security interests recorded? Is there a public register?
Under the Singapore Companies Act (Cap. 50), a registrable charge 
created by a Singapore company or a foreign company registered in 
Singapore must be registered with the Accounting and Corporate 
Regulatory Authority (ACRA) within 30 days of its creation if the 
document evidencing the charge was executed in Singapore. If the 
document evidencing the charge was executed outside Singapore, 
registration must take place within 37 days from its execution. Once a 
charge is registered, it will appear on the company’s business profile, 
which is publicly available. A charge created under the general law is 
perfected on registration (Registration of Deeds Act (Cap. 269)). 

Stamp duty may also apply to the security interest. Pursuant to 
the Stamp Duties Act (Cap. 312), a mortgage or an agreement for a 
mortgage of immovable property or stock or shares, is chargeable with 
stamp duty up to a maximum of S$500, where the mortgage or agree-
ment is executed in Singapore, or is executed outside Singapore and 
relates to any property situated, or to any matter or thing done or to be 
done, in Singapore, and is received in Singapore. The applicable stamp 
duty must be paid within 14 days if the mortgage document is signed 
in Singapore, or 30 days of its receipt in Singapore if the document is 
signed outside of Singapore.

25 How are security interests typically enforced in the high-yield 
context? 

The circumstances under which a security agent or trustee can enforce 
security are governed by the terms of the relevant agreement. The 
security documents will typically provide that the security is enforce-
able on the occurrence of an event of default or if the security agent 
has accelerated the loans. Subject to the terms of the security docu-
ments, a security agent holding Singapore security on behalf of the 
trustee can generally enforce its security without court involvement. 
Usually the security document will provide for enforcement remedies, 
which can include possession, sale, receivership and/or foreclosure 
of the mortgaged property. These remedies are cumulative and not 
mutually exclusive.

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

Where the high-yield debt ranks in relation to other creditor interests 
depends on the capital structure of the issuer group. The majority of 
high-yield bonds are senior unsecured notes, which typically mean that 
they will rank equally in right of payment with any existing and future 
senior debt, are senior in right of payment to any existing and future 
subordinated debt, are effectively subordinated to all secured debt to 
the extent of the value of the assets serving as security therefor, and are 
subordinated to any existing and future debt of subsidiaries that are not 
guaranteeing the bonds. If the high-yield bonds are secured, an inter-
creditor agreement will typically provide that the collateral is shared 
with any existing senior secured bank debt. 

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

In cases where there is common collateral shared among holders of 
high-yield debt securities and bank lenders, voting and control are 
usually determined by the seniority of the debt in relation to the com-
mon security, or if the classes of debt rank pari passu, the proportion of 
aggregate principal amount of debt outstanding in relation to the com-
mon security. High-yield bondholders are usually restricted from tak-
ing any enforcement action with respect to the common security unless 
an event of default has occurred and is continuing under the indenture 
and a standstill period has expired, and priority creditors have not 
issued instructions to the security agent in relation to the common 
security or have instructed the security agent to cease enforcement.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

Generally, interest incurred on capital employed in the production of 
income will be allowed as a tax deduction. 

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No. Tax rulings are not typically required from the tax authority for a 
high-yield bond issuance.
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Spain
Jaime de la Torre Viscasillas and Miguel Cruz Ropero
Cuatrecasas

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

One of the main differences between corporate bank loans and high-
yield notes is the control of financial ratios. For corporate bank loans, 
the borrower is required to maintain certain financial ratios during 
the term of the loan (maintenance covenants), as well when it desires 
to take a particular action (incurrence covenants), to avoid being in 
default. This is not the case for high-yield structures, for which there are 
typically fewer covenants, all of which are incurrence covenants. This 
gives the company more flexibility to perform its business. 

High-yield debt securities tend to have longer maturities (from 
five to 10 years) and bullet repayments, and have the added benefit of 
increasing the issuer’s presence on the international stage through pub-
lic capital markets, leading to possible further fundraising. Bank loans 
are typically granted for a slightly shorter term (four to six years) and 
have compulsory repayment schedules. 

The downside of high-yield notes are the higher transaction costs, 
which require a minimum issue amount of not less than €150 million 
to €200 million to be cost-effective, a longer time frame for document 
preparation, higher interest rates compared to bank financings and a 
costly and time-consuming process if consent solicitation from inves-
tors is required. High-yield notes are also very market-dependent, with 
quite specific windows for issuing bonds. 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

As mentioned below, Spanish high-yield debt issues are normally pri-
vate placements governed by New York law and admitted to trading on 
the Irish or Luxembourg alternative stock exchanges.

Since the marketing of these high-yield notes is done under cir-
cumstances that do not constitute a public offer of securities in Spain, 
they do not fall under the Prospectus Directive (Directive 2003/71/EC), 
and are therefore exempt from the requirement to approve and publish 
a prospectus.

However, on 3 July 2016 a new Market Abuse Regulation scheme 
came into effect replacing the existing EU regime on insider trading 
and market abuse (that only applied to financial instruments admitted 
to trading on a regulated market) and expanding it to securities traded 
on a multilateral trading facility. The new regulation also imposes 
new disclosure and reporting obligations and amends the scope of 
inside information.

Most high-yield transactions are listed on unregulated markets, 
such as the Irish Stock Exchange (Global Exchange Market) and the 
Luxembourg Stock Exchange (Euro MTF) that until now were exempt 
from the market abuse and transparency regime applicable to regu-
lated markets. 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

Spain does not have specific consolidated industries that are more 
active than others in the high yield market. In the past, Spanish issuers 
belonging to a wide range of industry sectors, including the automo-
tive, transportation, pharmaceutical, construction, hotel, energy, and 

gaming sectors, have participated in high-yield debt issues. To date, 
there have been very few private equity transactions, most of which 
involved only Spanish entities acting as guarantors of European issuers. 
Moreover, many high-yield issues from the second half of 2015 and of 
2016 were undertaken to re-finance previous issues, taking advantage 
of lower interest rates.

In terms of the main features of Spanish high-yield deals, Law 
5/2015, of 27 April on Promoting Business Financing (Law 5/2015) has 
significantly changed the legal regime for the issuance of notes through 
several amendments to the Companies Act and the Securities Market 
Act. The aim of these changes is to make the Spanish bond market more 
flexible and to lessen Spanish companies’ traditional dependence on 
bank financing, which is particularly critical among small and medium-
sized companies. 

Briefly, the main changes are as follows: 
• Private limited liability companies may now issue and guarantee 

bonds and other securities that create or recognise debt, except for 
convertible instruments. Previously, only public limited liability 
companies could issue debt or guarantee bonds, and were subject 
to a limit. This limit now applies to issues of twice their own funds 
by private limited liability companies, unless the issue is secured by 
a mortgage, a pledge of securities, a public guarantee or a joint and 
several guarantee from a credit institution.

• The requirement to publish an announcement with details of 
the issue in the Official Gazette of the Commercial Registry has 
been eliminated. 

• The requirement to execute a public deed of issuance, when the 
issuer is a Spanish company, is maintained, although it is no longer 
necessary for the deed to be registered at the Commercial Registry 
before the notes can be released into circulation. Moreover, a deed 
is not necessary if the securities are to be listed on a regulated mar-
ket that require the preparation of a prospectus, or on a multilateral 
trading system established in Spain.

• The introduction of a new regime for the incorporation of a syndi-
cate of holders and a commissioner as described in question 4. 

Furthermore, additional provision 1 of Law 10/2014 on the organisation, 
supervision and solvency of credit institutions provides for a special tax 
regime for bond offerings. This consists of an interest-withholding tax 
exemption, subject to certain requirements, mainly that the bonds are 
admitted to trading on regulated exchanges, multilateral trading sys-
tems and other organised exchanges; certain tax related information 
is supplied to the paying agent; and the net proceeds should be placed 
within an entity belonging to the same consolidated group or subgroup 
of companies.

In the past, only financial institutions or listed companies, or wholly 
owned subsidiary SPVs of such entities, could benefit from this tax 
regime. Now Spanish-resident companies (and therefore privately held 
companies), wholly owned subsidiary SPVs of Spanish-resident com-
panies that are resident within the EU, and public entities in corporate 
form, can benefit from this special tax regime.

These changes facilitate the direct issue of bonds by Spanish com-
panies, eliminating the need to create foreign vehicles.

With respect to collateral, the majority of Spanish high-yield issues 
are secured, although there are some exceptions that have been only 
guaranteed by certain subsidiaries of the issuer.
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Investors in high-yield bonds are typically investment banks, 
pension funds, hedge funds, mutual funds, insurance companies and 
private wealth management accounts, while loan financing is almost 
exclusively granted by the traditional banking sector in Spain. Direct 
lending by other players, such as investment managers and hedge 
funds, is still to be developed. 

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The main participants in Spanish high-yield bond issues do not differ 
much from those in other European jurisdictions, as to our knowledge 
all Spanish issues in this market are governed by New York law and 
tend to follow American standard procedures.

The investment banks leading the transactions normally act as ini-
tial purchasers of the bonds, and will resell them to the final investors, 
receiving a commission. The fees will vary from deal to deal and may 
be directly included in the purchase agreement and deducted from the 
purchase price, or documented in separate fee letters. 

A paying agent and a registrar and transfer agent are also appointed. 
The former will be in charge of making all payments, including princi-
pal of, premium, if any, and interest on the notes, while the latter will 
maintain a register reflecting ownership of the definitive registered 
notes outstanding from time to time.

Additionally, a listing agent is appointed to help the issuer with 
the listing of the notes on the relevant stock exchange if they are to be 
admitted to trading.

In high-yield secured issues, a security agent is appointed to hold 
any collateral on behalf of the trustee and the noteholders, as well as 
to initiate any enforcement procedure if required. Spanish law does 
not contemplate the concept of a security agent, and, although this by 
itself does not prohibit such agent from being appointed, the fact that 
there is a lack of regulation on the matter results in uncertainty as to 
how a Spanish court would recognise the actions of a security agent in 
an enforcement situation. 

A bank or trust company will also be designated to act as trustee on 
behalf of the noteholders.

Prior to entry into force of Law 5/2015, there were some risks related 
to the interplay between certain provisions of US and Spanish law. In 
Spain, issuers of debt securities such as high-yield notes were generally 
required to have a syndicate of holders represented by a commissioner. 
However, because the indentures of the relevant issues contained 
mandatory provisions relating to the appointment of a trustee, neither 
a syndicate of holders nor a commissioner was designated, which led 
to potential issues and challenges under Spanish law. In some cases a 
syndicate of holders and a commissioner were also appointed in addi-
tion to the trustee leading to potential conflict of their roles. 

It has now been clarified that Spanish issuers are only obliged to 
create a syndicate of holders and appoint a commissioner if: 
• the terms and conditions of the notes are governed by Spanish 

law or by the law of a state that is not a member of the EU or the 
OECD; and 

• there is an initial public offering of the notes in Spain, or they are 
listed on a Spanish-regulated market or a multilateral trading sys-
tem established in Spain.

In all other cases, the law to which the issuance is subject will deter-
mine the collective organisation of noteholders.

Typically, two of the main three rating agencies (Fitch, Moody’s 
or Standard & Poor’s) will be appointed to assign credit ratings to the 
bonds, and therefore provide a risk assessment for the investors. 

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

As stated in question 3, the current Spanish legal regime for issuance 
of high-yield notes provides more flexibility than before, providing 
companies with an alternative funding option to the traditional bank-
ing system. 

Since the creation of the Spanish Alternative Fixed-Income Market 
(MARF) in 2013, a multilateral trading facility similar to those in some 
other European countries such as Germany, Ireland or Luxembourg, 
there have been several companies that have used this alternative 
market to issue bonds or commercial paper. The terms of the existing 

issues in MARF are governed by Spanish law and, in some cases, by 
English law. Some of the bonds admitted to trading in this market may 
not be strictly considered as high-yield notes, but are proving to be a 
good alternative for medium-sized companies, which, owing to the size 
of the volume of issuance, do not have access to the international high-
yield market.

In terms of covenants, we are seeing more flexibility and higher 
baskets in recent deals than in previous years.  

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

Spanish high-yield bonds are typically issued either directly by a 
Spanish company (currently, private limited liability companies and 
public limited liability companies can issue bonds) or through foreign 
SPVs, normally incorporated in Luxembourg or Ireland, but governed 
by New York law.

As high-yield bonds were originally developed in the US and US 
investors tend to be a key target when marketing the bonds, most high-
yield bonds issuances in Spain have been governed by New York law.

As mentioned in question 3, if the issuer is a Spanish company, in 
addition to the documents required by New York law, it is necessary to 
execute a public deed of issuance.

The structure of the offering memorandum is similar in all trans-
actions. Some sections, such as general risk factors or limitations on 
validity and enforceability of civil liabilities, are standard while the 
remaining sections are bespoke for each company. The description of 
the notes contained in the offering memorandum is a summary of the 
terms of the indenture.

The indenture is the legal contract containing the key terms of 
the notes, such as maturity, interest rate, representations, covenants, 
guarantees, events of default, etc. It is entered into by the issuer, the 
guarantors, if any, and the trustee of the notes.

In issues where a senior credit facility is also entered into, it is nor-
mally governed by English law and follows the standard format of the 
Loan Market Association.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

The typical maturity of most Spanish high-yield bonds is seven years, 
although they may be issued with shorter (five years) or longer maturi-
ties (10 years). While normally issued at par, in some cases the bonds 
could be issued at a discount. Although fixed interest is more common, 
there are a few cases of issues with floating interest.

One of the various yield protections included in the documenta-
tion is having a non-call period during which the issuer is restricted 
from redeeming the notes. This period is normally halfway through 
their tenor. After this, the notes can be redeemed at a premium that 
typically begins at 50 per cent of the coupon and then decreases rate-
ably to par in the following years. If the notes are redeemed prior to 
the first call date, the issuer will have to pay 100 per cent of the princi-
pal amount of the notes redeemed plus a make-whole premium, plus 
accrued and unpaid interest and additional amounts, if any, to the date 
of redemption.

Another protection is the change of control covenant that requires 
the issuer to offer to purchase at a tender offer all outstanding notes at 
a price equal to 101 per cent of their principal amount and purchase all 
bonds that are tendered. 

Equity clawbacks further limit the right of the issuer to use pro-
ceeds from equity offerings (initial public offerings) to redeem the out-
standing notes. This feature normally allows the issuer to redeem 35 
per cent to 40 per cent of the outstanding bonds with the IPO proceeds. 

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

Spanish high yield debt issues are normally private placements admit-
ted to trading on the Irish or Luxembourg alternative stock exchanges 
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and therefore exempt from the requirement to approve and publish a 
prospectus with the relevant authority under the Prospectus Directive. 

Before the launch, the issuer, the arrangers and the underwriters 
will have prepared the preliminary offering memorandum, which will 
contain a description of the risks related to an investment in the bonds, 
a description of the issuer’s business and the industry and markets in 
which it operates, management information, historical financial state-
ments, a description of the notes, a description of the material agree-
ment and any other key information, and certain legal and tax matters. 
The description of the notes section of the offering memorandum is one 
of the most negotiated parts because it includes the main covenants. 

Following the launch of the offering, the issuer and the underwrit-
ers will go on an investor roadshow. Once the roadshow is completed 
(typically a few days to two weeks), the price of the bonds will be fixed 
(including final amount of the issue, maturity and coupon), and a 
bring-down due diligence call will take place.

After the launch, the issuer, the initial purchasers and the guaran-
tors, if any, will sign the purchase agreement, prepare the final offering 
memorandum and the rest of the transaction documents, such as the 
indenture, intercreditor agreement and facility agreements, as the case 
may be. Comfort letters, legal opinions and other related closing docu-
ments are also delivered at this stage.

Coupons are determined during the roadshow depending on the 
investors demand, market conditions, risk assessment of the issuer and 
its business and other factors.

Most Spanish high-yield issues have fixed interest rates. 

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

The standard covenant package for non-investment grade high-yield 
bonds typically restricts the ability of the issuer and its restricted sub-
sidiaries to:
• incur or guarantee additional debt and issue preferred stock;
• make certain payments, including dividends or other distributions;
• make certain investments or acquisitions, including participating 

in joint ventures;
• prepay or redeem subordinated debt;
• engage in certain transactions with affiliates;
• create unrestricted subsidiaries;
• sell assets, consolidate or merge with or into other companies;
• sell or transfer all or substantially all of the assets or those of its 

subsidiaries on a consolidated basis;
• issue or sell share capital of certain subsidiaries; and
• create or incur certain liens.

The aim of these covenants is to restrict the issuer and its restricted 
subsidiaries from engaging in acts that could compromise its ability 
to meet its obligations under the bonds. However, there are a series of 
exemptions to the standard covenants package. These include specific 
baskets, depending on business of the issuer and the flexibility that it 
might need.

In general terms, high-yield bond covenants impose fewer restric-
tions and obligations on the issuer than bank loans. The fact that they 
are also incurrence covenants as opposed to maintenance covenants 
gives the issuer more flexibility to operate its business.

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

In the current market situation, where in general terms there are fewer 
high-yield issuances than in previous years, the covenant package in 
Spain seems to show more flexibility than in previous deals. This is in 
line with what other European jurisdictions are experiencing.

The covenants are negotiated between the issuer and the arranger 
and the initial purchasers prior to the launch of the notes, and in our 
experience, they do not normally change much during the roadshow 
and prior to pricing.

11 Are there particular covenants that are looser or tighter, based 
on a particular industry sector?

As mentioned in question 3, Spain does not have specific consolidated 
industries in the high yield market. Therefore, the tightness or loose-
ness of covenants depends more on the company, the nature of its busi-
ness, its financial strength and the particularities of the transaction 
rather than on the industry sector.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

A change of control triggers the right of each noteholder to require 
the issuer to repurchase all or any part of that holder’s notes in an 
amount equal to 101 per cent of the aggregate principal amount of 
notes repurchased, plus accrued and unpaid interest, if any, on the notes 
repurchased, to the date of purchase.

Similarly, any net cash proceeds from asset sales that are not 
applied or invested within a certain time frame, and that exceed a speci-
fied threshold amount, normally constitute excess proceeds, which 
must be used by the issuer to make an offer to repurchase the notes at a 
price equal to 100 per cent of principal amount plus accrued and unpaid 
interest to the date of purchase and other pari passu indebtedness with 
similar provisions.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

No. Spanish high-yield issues tend to include the traditional single-
trigger change of control provision, whereby ultimate shareholders 
directly or indirectly have the power to cast or control the casting of at 
least 50.01 per cent of the eligible votes in the company’s general meet-
ing, and appoint or remove all or the majority of the directors; or hold 
beneficially at least 50.01 per cent of the issued share capital of the com-
pany with voting rights.

Double-trigger provisions are seen more in European high-yield 
issuances for private equity transactions where portability could be 
important for the private equity sponsors, but not often in Spanish deals 
where bonds are normally issued by corporate-owned issuers. 

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

The suspension of certain covenants typically occurs when the notes are 
rated investment grade but not before. Once the notes are rated Baa3 or 
better by Moody’s, BBB- or better by S&P, or BBB- by Fitch, covenants 
such as restricted payments, limitations on sale of assets, incurrence 
of indebtedness, dividends restrictions and others cease to be effec-
tive and are not applicable to the issuer and its restricted subsidiaries. 
Therefore, the crossover covenant package is not something customary 
in our jurisdiction.

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

The offering memorandum contains detailed disclosure information 
about the issuer, including its business, its industry sector, any guaran-
tees and security, its financial statements and the terms of the notes, to 
enable investors to make an educated investment assessment.

Spanish high-yield bond issuances are normally governed by New 
York law and admitted to trading on the non-regulated markets of 
Ireland or Luxembourg. Therefore, the law to which the issuance is 
subject is the one governing the rights of the noteholders vis-à-vis the 
issuer, their forms of collective organisation and the regime for the 
repayment and redemption of the securities, while Spanish law deter-
mines the capacity, the competent body and the conditions for adop-
tion of the resolutions approving the issuance. Furthermore, if the 
bonds are admitted to trading on the non-regulated market of Ireland, 
Luxembourg or any other alternative market, they are subject to the list-
ing conditions and disclosure requirements required by these markets.

If high-yield debt notes are offered, sold or distributed to the 
public in Spain, except in circumstances which do not constitute a 
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public offer of securities in Spain according to the Spanish Securities 
Market Law, or listed on the Spanish regulated market, the issuer 
must register a prospectus with the Spanish Securities and Exchange 
Commission, to comply with the minimum disclosure requirements of 
the Prospectus Directive.

Should the high-yield notes be admitted to trading on the MARF, an 
information memorandum is required and approved by the MARF. The 
disclosure requirements are similar to those contained in European 
offering memorandums.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

There are no limitations in Spanish law on the use of proceeds of a high-
yield debt issuance by an issuer. However, if those proceeds are used 
to finance or refinance the acquisition of its shares or its parent (or, in 
some cases, of companies within the same group), such obligations can-
not be secured or guaranteed by a Spanish guarantor as it would breach 
the financial assistance prohibition. Therefore, such limitations would 
restrict the ability of Spanish guarantors to grant guarantees or provide 
security for financing used for such acquisition.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

There is no specific provision that precludes Spanish investors from 
investing in high-yield securities. Notwithstanding this, there are a 
number of rules aimed at protecting retail investors that might make it 
very difficult to sell such products to them.

18 Are there any particular closing mechanics in your jurisdiction 
that an issuer of high-yield debt securities should be aware of ?

The approval of Law 5/2015 significantly simplified the closing mechan-
ics in Spain. The main requirement, if the issuer is a Spanish company 
and assuming the terms of the notes are governed by a foreign law and 
are not admitted to trading in a regulated or alternative market in Spain, 
is to execute a public deed of issuance. Additionally, if the issue is guar-
anteed, the relevant guarantors must also appear before a notary public 
when the deed of the issue is granted.

Guarantees and security

19 Outline how guarantees among companies in a group typically 
operate in a high-yield deal in your jurisdiction. Are there 
limitations on guarantees?

It is customary that in high-yield structures the parent company and 
certain subsidiaries guarantee jointly and severally the obligations of 
the issuer under the bonds on the issue date. Additionally, the parent 
company shall cause any subsidiary considered as a restricted subsidi-
ary after the issue date to become a guarantor.

Under Spanish law, unlike other EU jurisdictions, there is no spe-
cific obligation for companies to justify that they are acting for the 
company’s benefit when granting a guarantee or security, although it 
is advisable to do so according to the characteristics of a specific trans-
action or to uphold the effectiveness of the security or guarantee if the 
grantor becomes insolvent.

The Spanish law prohibiting financial assistance generally prevents 
both public and private limited companies from advancing funds, grant-
ing loans, supplying guarantees or providing any sort of financial assis-
tance aimed at allowing a third party to acquire a company’s own shares; 
or the units or shares of its parent company, in the case of public limited 
companies, or the units or shares of any company belonging to its cor-
porate group, in the case of private limited companies. There are two 
limited exceptions for public limited companies: ordinary operations 
carried out by banks and credit entities, and financing for employees.

The guarantee is normally regulated under the indenture and sub-
ject to New York law. The indenture is sometimes notarised in Spain 
to have access to a more expeditious enforcement process against the 
assets of a Spanish guarantor if the guarantee is to be enforced directly 
in Spain.

Furthermore, in those cases where it is necessary to execute a pub-
lic deed of issuance and the issue is guaranteed, the relevant guarantor 
must also appear before the notary public when the deed of the issue 
is granted.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

The typical security package for secured high-yield bonds issues is 
pledges over the shares of the issuer, the parent company and certain of 
its subsidiaries, as well as over material assets, such as bank accounts, 
receivables and insurance policies.

Other security, such as non-possessory pledges over moveable 
assets or real estate mortgages, are less common, mainly because of 
associated registration fees and stamp duty. 

Broadly speaking, a security interest can only secure one main obli-
gation and its ancillary obligations. If two different main obligations 
need to be secured, two different guarantees must be created. Spanish 
law does not provide for a ‘universal guarantee’ over all the debtor’s 
assets, although there are exceptions, for instance mortgages; nor does it 
provide for the creation of a floating or adjustable lien or encumbrance.

Guarantees subject to Spanish law or security documents must be 
granted before a notary public to benefit from an executive proceeding 
in Spain.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there any 
limitations on types of assets that can be pledged as collateral? 
Are there any limitations on which entities can provide 
security?

Any type of security in Spain can secure high-yield bonds if the relevant 
formalities for each type of security are met.

Real estate assets can only be secured by a mortgage, which covers:
• the plot of land and the buildings built on it;
• the proceeds from the insurance policies insuring such prop-

erty; and
• the improvement works carried out on the property and natu-

ral accretions.

Mortgage agreements must be drafted in Spanish and executed before 
a notary public in a deed of record. The law requires the mortgage deed 
to be filed and registered at the relevant land registry.

Pledges over shares and credit rights (such as bank accounts, receiv-
ables and insurance policies) are the most common type of security.

Under Spanish law, receivables can be attached to three different 
types of security interests:
• possessory pledges;
• non-possessory pledges; and
• subject to certain limitations, financial collaterals.

Perfection of possessory pledges requires that the pledgor transfer 
the possession of the receivable to the pledgee or to a third party (as 
appointed by pledgor and pledgee (eg, a security agent)). Spanish law 
is unclear on how this transfer of possession should be made in con-
nection with a receivable, as in general Spanish security interest rules 
only foresee the transfer of tangible assets. In practice, it is generally 
accepted that the notarisation of the pledge, plus giving notice to the 
obligor, is sufficient to perfect a possessory pledge. When the parties 
prefer not to give notice for commercial (eg, confidential or reputa-
tional) reasons, alternative means of transferring the possession of the 
receivable could be available.

Non-possessory pledges must be registered with the relevant 
moveable assets registry. Non-possessory pledges are signed in front 
of a Spanish notary public and are notarised in the form of a pub-
lic document.

Non-possessory pledges are also granted over movable assets that 
cannot be the object of a chattel mortgage because their specific iden-
tity cannot be registered; or of a possessory pledge, given the legal or 
financial impossibility of transfer to the creditor or to a third party.

Certain types of receivables could also be attached to financial 
collateral pursuant to Royal Decree Law 5/2005, which provides that 
financial collateral must be in written form and no additional formal-
ity should be required to perfect financial collaterals. Royal Decree Law 
5/2005 also provides that the delivery by a pledgor to the pledgee of a list 
of receivables in writing is sufficient to consider the receivables trans-
ferred to the pledgee. 

In practice it is customary to perform the same perfection require-
ments explained for possessory pledges when creating a financial col-
lateral (ie, notarial document and notice to the obligor).
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For the pledge to be enforceable against third parties (also in the 
event of the pledgor’s insolvency), a notarised agreement or, as the case 
may be, a deed, must be created, as these public documents verify the 
date and terms and conditions of the pledge. Thus, creating the pledge 
under a law other than Spanish law would be valid; although, to enforce 
the pledge in Spain, it would be necessary to execute a document equiv-
alent to a Spanish notarised agreement or deed, as a document that only 
legalises the grantors’ signature would not be sufficient.

With Law 5/2015 coming into force, the prior limitations on which 
entities could provide security or guarantee bonds have been removed. 
Private limited liability companies may now issue and guarantee bonds 
and other securities that create or recognise debt, except for convertible 
instruments. Previously, only public limited liability companies could 
issue debt or guarantee bonds. Also, the general issue limit preventing 
public limited companies and limited partnerships by shares issuing 
notes in excess of their own funds has been removed.

22 Describe the typical collateral structure in your jurisdiction. 
Spanish law is based, inter alia, on the principle of integrity, by virtue 
of which a security interest can secure only one main obligation and 
its ancillary obligations, such as interest, costs, etc. Except for floating 
mortgages, were the law expressly contemplates it, there are uncertain-
ties as to the possibility of using a single pledge to secure different obli-
gations with different creditors and different terms.

In many Spanish high-yield notes deals a senior facility agreement 
is also entered into. The same collateral would typically secure both the 
senior facility and the secured notes in pari passu ranking.

There are various alternatives to achieve pari passu ranking, such as:
• a single pledge securing the senior facilities agreement and the 

secured notes; 
• various pledges, each of them over a percentage of the collateral in 

order to secure each obligation; 
• multiple concurrent pledges with the same ranking, securing each 

of them 100 per cent of the obligations arising from the senior facil-
ities agreement and the secured notes; or 

• subsequent ranking pledges. 

Each alternative has its advantages and disadvantages to be analysed 
case by case. Regardless of the option chosen, it is customary to enter 
into an intercreditor agreement to regulate the majorities required for 
enforcing the security as well as the sharing provisions for the proceeds 
of the enforcement of each pledge.

23 Who typically bears the costs of legal expenses related to 
security interests? 

The issuer normally pays all legal expenses, such as notarial costs, reg-
istration fees, and stamp duty, if any, arising from the granting of the 
security, which are paid with the proceeds of the issue.

24 How are security interests recorded? Is there a public register?
The only security interests that need to be recorded are mortgages and 
non-possessory pledges.

In the case of real estate mortgages, they need to be filed and 
registered at the relevant land registry, while chattel mortgages or 
non-possessory pledges over movable assets are subject to registration 
with the chattel registry. Failure to do so would render these security 
interests void and not binding against third parties.

25 How are security interests typically enforced in the high-yield 
context? 

Security interests are normally granted in favour of the security agent 
on behalf of the secured creditors, who will, on an event of default, 
enforce the security interest on their behalf. However, Spanish law 
expressly recognises neither the concept of security agent nor the con-
cept of trustee and the security agency or security trustee structure may 
not be recognised by Spanish courts. Therefore, where an entity acts 
as security agent of the actual beneficiaries of the security interest or a 
guarantee (ie, the creditors of the secured obligations) it must be duly 
empowered at the time it acts as security agent. 

If a default takes place resulting in the acceleration of the notes, 
the security agent may, as instructed by the trustee and on behalf of 

the secured creditors, choose any of the proceedings available under 
Spanish law to enforce the security. 

In case of a pledge over shares, such proceedings would include the 
declaratory court judgment, enforcement proceedings in the Code of 
Civil Procedure, the extrajudicial procedure in article 1872 of the Civil 
Code and in the Notaries Act of 28 May 1862; or, if applicable, the pro-
cedure established in Royal Decree Law 5/2005 of 11 March on urgent 
reforms to promote productivity and improve government contracting. 

Depending on the nature of the collateral (eg, pledge over bank 
accounts or receivables), the security agent could, instead of initiating 
the above-mentioned proceedings, enforce the pledge by means of set-
ting off the balances of the bank accounts or the amounts owed by the 
debtors against the amounts due and payable under the secured obliga-
tions, with the sole requirement of the prior notification to the pledgor.

In an insolvency, credits whose collateral consists of specific prop-
erty or rights (eg, mortgage or pledges) are considered privileged credits 
with special privilege. Privileged credits are generally paid first. Once 
privileged credits are paid, the rest of the assets are divided among the 
ordinary creditors in proportion to the amount of their debt. Once the 
ordinary credits have been paid, the remaining assets, if any, are used 
for paying subordinated credits.

One of the effects of the declaration of insolvency is that acts or 
transactions involving the attachment of the debtor’s property required 
for the continuity of its professional or business activity, including 
mortgages and pledges, are suspended or cannot be executed until:
• the plan of reorganisation is approved;
• liquidation starts; or
• one year has elapsed from the date of declaration of insolvency.

Clawback can apply to any act or transaction performed within the two 
years before the debtor’s declaration of insolvency that is deemed to 
damage the debtor’s estate. Fraud is not required under Spanish insol-
vency law for the avoidance of transactions.

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

In Spanish deals, it is typical for high-yield bonds to rank equally in right 
of payment with the senior facility that might be entered into. If the 
notes are secured, the security interests would normally be shared on a 
pro-rata basis with the senior facility.

The bonds are normally considered as general senior obligations 
of the issuer, ranking equally in right of payment with all existing and 
future senior indebtedness of the issuer and ranking senior in right of 
payment to any future obligations of the issuer subordinated in right 
of payment to the notes. 

Unless the notes are secured, they will be effectively subordinated 
to all obligations of the issuer that are secured by assets, to the extent of 
the value of the property or assets securing such obligations. The notes 
will be structurally subordinated to any existing and future indebted-
ness of the subsidiaries of the issuer that do not guarantee the notes.

An intercreditor agreement is normally entered into to regulate the 
relationship between the senior noteholders, the senior lenders and any 
other noteholder, lender or swap provider. Among senior secured note-
holders and senior secured lenders or senior noteholders and senior 
lenders, the proceeds of enforcement of guarantees or security interests 
is shared pari passu and on a pro rata basis among each group.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and bank 
lenders?

In a high-yield context, the intercreditor agreement tends to follow the 
Loan Market Association template, which is governed by English law.

Usually, neither the senior noteholders nor the senior lenders may 
take any enforcement action without the prior written consent of the 
majority (more than 50 per cent of the relevant participations). Such 
action will be carried out by the security agent on behalf of the secured 
parties, who shall not have any independent power to enforce the secu-
rity except through the security agent.
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Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

In general, interest payments are deductible for the issuer’s corpo-
rate tax purposes, provided that they were recorded in the accounts 
of the entity according to the accounting standards on their accrual. 
However, taking into account the international trends (BEPS), Spanish 
legislation foresees a general limit per tax year on the corporate income 
tax deduction of any kind of financial expenses (interest-capping rule). 

In this regard, it establishes that net financial expenses exceed-
ing 30 per cent of the taxpayer’s operating profit (ie, EBITDA with 
some adjustments) will not be deductible for CIT purposes. However, 

net financing expenses not exceeding €1 million per company will be 
tax-deductible in any case. Financial expenses disallowed under the 
interest-capping rule can be carried forward without any temporary 
limitation in subsequent years subject to the aforementioned limits. In 
parallel, in those cases in which financial expenses are below the 30 per 
cent limit, the difference between the aforesaid expenses and the limit 
can be added into that limit until the difference has been deducted 
(within a maximum of five years).

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No, it is uncommon.
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Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

Traditionally, Swiss companies sought external debt financing primar-
ily by borrowing from banks and, occasionally, by issuing corporate 
bonds. High-yield debt securities, however, made their first appear-
ance in the Swiss corporate finance market only in March 1997 when 
Doughty Hanson acquired the Swiss sanitary systems manufacturer 
Geberit from the Geberit family in a transaction worth more than 
1.8 billion Swiss francs. This leveraged acquisition was partly financed 
by a 157.5 million Deutschmark-denominated high-yield bond. The 
high-yield bond was priced at a spread of 420 basis points over German 
government bonds and was five times oversubscribed. Doughty 
Hanson exited this investment in 1999 by listing Geberit on the Zurich 
Stock Exchange (now known as SIX Swiss Exchange AG). 

In the meantime, high-yield bonds became increasingly estab-
lished in the Swiss corporate finance market with issuers such as the 
two Swiss telecommunication companies Sunrise and Orange (now 
known as Salt), the global travel retail company Dufry, the airport ser-
vices provider company Swissport, or the steel producer and trader 
Schmolz & Bickenbach. 

For Swiss companies seeking finance, high-yield bonds and bank 
loans have a number of similarities but also differ in numerous ways; 
therefore, each of these instruments has specific advantages and dis-
advantages. Neither Swiss law nor, in particular, Swiss financial mar-
ket regulation provides for clear definitions of high-yield bonds and 
bank loans. 

A common element of both instruments is that they are external 
debt financing instruments that increase the liabilities of a company 
raising funds and, should it become financially distressed, its bank-
ruptcy risk. 

High-yield bonds and bank loans differ as follows: 
• Market: high-yield bonds are bond instruments issued in the 

debt capital market and held by dispersed institutional investors, 
whereas bank loans are granted in a private market by one or sev-
eral banks that are organised among themselves in a consortium 
agreement and represented by one of the banks acting as agent.

• Secondary market: high-yield bonds are listed on a regulated 
exchange that provides for a regulated secondary market, whereas 
bank loans or bank loan commitments cannot be traded in a regu-
lated secondary market, but can only be transferred in negoti-
ated transactions. 

• Issuer and borrower: high-yield bonds issuers are often special pur-
pose vehicles (SPVs), whereas borrowers of bank loans are usually 
holding companies, treasury companies or operating companies. 

• Subordination: high-yield bonds are junior to bank loans since 
they are either contractually or structurally subordinated and bear 
higher risks but compensate investors for the higher risks by yield-
ing higher returns. 

• Term: high-yield bonds are usually issued with terms between five 
and 10 years with non-call features (eg, 7nc3 or 8nc4), whereas 
bank loans are usually given for terms between three and five years 
and allow for voluntary early repayment and cancellation. 

• Availability of funds: high-yield bonds are fully drawn at issuance 
and repayable at maturity (bullet maturity), whereas loans in par-
ticular under revolving credit facilities can be drawn flexibly when-
ever the borrower needs funds. 

• Interest: high-yield bonds can have fixed or floating interest rates, 
whereas bank loans commonly have floating interest rates (LIBOR 
or EURIBOR plus margin). 

• Covenants: high-yield bonds are subject to incurrence-based 
covenants, namely covenants that the issuer only needs to comply 
with on the incurrence of certain events, whereas bank loans are 
subject to maintenance covenants, namely covenants that the bor-
rower needs to comply with as long as the loan is outstanding. 

• Reporting: high-yield bond issuers are subject to disclosure require-
ments as set forth in the applicable listing requirements, whereas 
borrowers of bank loans are subject to reporting and disclosure 
requirements as agreed in the bank loan documentation, which can 
be more frequent or relate to further topics.

• Security: high-yield bonds are usually guaranteed but unsecured, 
but recently a number have been guaranteed as well as pari passu 
secured with bank loans. Investment grade bank loans are usu-
ally unsecured, whereas sub-investment grade loans or leveraged 
acquisition loans are usually secured and guaranteed. 

• Applicable law: so far, all high-yield bonds issued by Swiss issuers, 
except for Groupe Arcotec SA (see question 2), have been subject to 
New York law, whereas bank loans are usually subject to Swiss law 
or, should the loan not be able to be syndicated in the Swiss market, 
English law. 

• Rating: it is market practice that high-yield bonds are rated by two 
external rating agencies, mostly two out of: Fitch Group, Moody’s 
and Standard & Poor’s (S&P) and the rating is below investment 
grade (Fitch: BB+; Moody’s: Ba1; S&P: BB+), whereas no external 
rating is required for bank loans. 

Based on the differences outlined above, for a company seeking financ-
ing, high-yield bonds are more expensive than bank loans, but leave the 
issuer and its group companies more operating freedom. Bank loans, 
on the other hand, usually have stricter covenants than high-yield 
bonds and restrict the borrower’s freedom to operate more. However, 
bank loans also allow the borrower to use the funds more flexibly and, 
since the bank loan creditors usually consist of a lender syndicate rep-
resented by an agent, it is easier to amend, extend and restate a bank 
loan arrangement. 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

High-yield bonds benefit from a recent regulatory development. In 
October 2014, the Regulatory Board of the SIX Swiss Exchange AG 
cleared the way for the listing of high-yield bonds in Switzerland. This 
is of particular relevance since over recent years, Swiss issuers have 
increasingly been tapping the high-yield bonds market. Previously, 
listing of high-yield bonds on the SIX Swiss Exchange was not possible 
since typical high-yield bonds issuers, namely SPVs, were usually una-
ble to satisfy the listing requirements (eg, track record of three years). 
Furthermore, it was not possible to have these listing requirements 
satisfied by a substitute guarantor since the SIX listing requirements 
only allowed direct or indirect parent companies of the issuer to act as 
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substitute guarantors. However, since high-yield bonds usually only 
benefit from upstream or cross-stream guarantees, there was hardly 
ever a guarantor that could act as substitute guarantor for the issuer. As 
a consequence, high-yield bonds were not able to be listed on the SIX 
Swiss Exchange and, therefore, were generally listed in Luxembourg, 
Ireland or elsewhere outside Switzerland. For companies with shares 
listed on the SIX Swiss Exchange, this resulted in having to simultane-
ously comply with different listing and disclosure requirements. 

The change in the Regulatory Board’s practice that facilitated list-
ing of high-yield bonds on the SIX Swiss Exchange was its decision to 
also allow direct or indirect subsidiaries or sister companies of the issuer 
to act as substitute guarantor, ie, group companies of the issuer which 
are granting up-stream or cross-stream guarantees. The Regulatory 
Board also addressed any investor protection concerns resulting from 
this change by simultaneously raising the applicable disclosure stand-
ards. Furthermore, high-yield bonds are typically guaranteed (via both 
upstream and cross-stream guarantees) by a number of guarantors that 
collectively represent a fair share of group-wide earnings before inter-
est, tax, depreciation and amortisation (EBITDA).

Groupe Arcotec SA was the first issuer to benefit from the new 
regulatory regime. On 22 September 2016, Groupe Arcotec SA issued 
the first Swiss law governed high yield bonds that were listed on the 
SIX Swiss Exchange. It issued 106 million Swiss franc 4 per cent bonds 
due for 22 November 2021. The bonds were guaranteed by a group of 
guarantors collectively representing 66.2 per cent of the aggregate 
EBIT of the Group, most of them incorporated in Switzerland, which 
granted so-called up-stream guarantees subject to Swiss law and Swiss 
financial assistance limitations. Bank loans, on the other hand, will 
become subject to stricter regulation. On 21 December 2015, the Swiss 
Federal Council adopted amendments to the current ‘too-big-to-fail’ 
provisions and, in particular, the amendment of the Swiss Federal 
Capital Adequacy Ordinance. According to the Federal Council, the 
new requirements must be met by the end of 2019. The new capital 
adequacy or going-concern requirements should ensure that systemi-
cally important Swiss banks have sufficient capital to ensure continuity 
of service so that even in financial stress scenarios, they neither require 
state support nor need to be restructured or wound up. 

The going-concern requirements consist of a basic requirement 
for all systemically important banks and, depending on the degree of 
systemic importance, a progressive component. The latter is measured 
according to the market share and size criteria that already exist in 
the current system. The basic requirement for the leverage ratio (pro-
portion of regulatory capital to the unweighted total assets) is 4.5 per 
cent, and 12.9 per cent for risk-weighted assets. When extended by the 
expected progression based on the benchmarks, this results in going-
concern requirements for the two big banks of 5 per cent overall for the 
leverage ratio and 14.3 per cent overall for risk-weighted assets. The 
currently applicable going-concern requirements are 3.1 per cent for 
the leverage ratio and 13 per cent for risk-weighted assets. The effect 
of such increased capital adequacy ratios on bank loans is that it will 
become more expensive for banks to extend bank loans because the 
capital adequacy requirements to support counterparty risks caused by 
such lending activity will be increased. Instead of granting bank loans at 
increased costs, banks may become inclined to convince clients to refi-
nance by issuing capital market instruments such as high-yield bonds. 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

In line with the European leveraged finance and high-yield bonds mar-
ket, the Swiss market recovered over the past year, with issuers such 
as INEOS Group Holdings SA or Matterhorn Telecom Holding SA and 
Matterhorn Telecom SA (the issuers of the Salt Group) going to market. 

An ever-growing trend is that the Swiss market will see more refi-
nancings of high-yield bonds with term loan B facilities. This started in 
October 2015, when Gategroup Holding AG refinanced its €250 million 
6.75 per cent high-yield bonds by entering into a €250 million unse-
cured term loan B, fully underwritten by ING. At the company’s current 
leverage level, the annual interest cost for the new term loan B facility 
was set at below 3 per cent, allowing savings of more than 10 million 
Swiss francs per annum. The refinancing was even worth the payment 
of an early repayment fee under the bonds of 17 million Swiss francs. 
This one-off repayment will be compensated by total interest cost sav-
ings in excess of 50 million Swiss francs over the term of the bonds. 

We expect other high-yield bonds issuers to follow Gategroup’s 
example and refinance high-yield bonds with term loan B facilities 
or generally to seek sub-investment grade funding in the term loan 
B market rather than the high-yield bond market. Key terms of loan 
B financings are more closely aligned with those of high-yield bonds 
than senior bank loans. In particular, term loan B facilities have less 
strict covenants, with financial covenants only needing to be tested on 
an incurrence basis. Furthermore, term loan B facilities are generally 
secured pari passu with the other (ie, term loan A) lenders. However, 
term loan B facilities usually have less call protection than high-yield 
bonds, allowing borrowers greater flexibility in making prepayments 
under term loan B facilities.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The main participants in the Swiss high-yield bonds market are the two 
major Swiss banks, Credit Suisse and UBS. They act as underwriters 
as well as financial advisers for the issuers. They become particularly 
involved when they help a borrower under a bank loan to refinance a 
loan with a high-yield bond. 

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

Many of the high-yield bonds issued by Swiss companies in the context 
of leveraged acquisition transactions have been secured pari passu with 
senior secured credit facilities agreements. In addition, both the high-
yield bonds and the credit facilities were guaranteed by group compa-
nies representing a certain minimum threshold of the group’s EBITDA 
or total assets, for example, 80 per cent or more. 

The pari passu treatment of the guarantees and the security 
granted in relation to the senior secured credit facilities agreement and 
the high-yield bonds is achieved, first, by including claims under the 
senior secured credit agreement and the high-yield bonds in the defini-
tion of ‘secured obligations’; and, second, by governing the application 
of the proceeds in the intercreditor agreement between, among oth-
ers, the issuer of the high-yield bonds, the borrowers under the senior 
secured credit facilities agreement, the guarantors, the security provid-
ers and the security agent.

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

In principle, high-yield bonds issuances by Swiss issuers follow the prec-
edents in the European high-yield bonds market. However, important 
precedents up and until today are the senior secured notes issued by 
Sunrise Communications in October 2010. These notes were secured 
by first-ranking security interests, which at the same time have been 
granted equally and rateably on a pari passu basis to the lenders under 
a senior credit facilities agreement. This high-yield bond issuance was 
seminal for several pari passu secured high-yield bonds issuance to 
follow in the Swiss market, including, for instance, the senior secured 
notes issued by Swissport in January 2011, by Schmolz & Bickenbach in 
May 2012, by Selecta in June 2014, by Orange in May 2015 and by Salt. 
in March 2017. 

The documentation for the Swiss law governed high yield bond 
issued by Groupe Arcotec SA on 22 September 2016, however, followed 
the leaner Swiss corporate bond documentation precedents, even 
though it included a discussion and analysis by the management of the 
group’s financial condition and results of operations. 

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

High-yield bonds are usually issued with terms between six-to-eight 
years with non-call features (eg, 7nc3 or 8nc4). After expiry of the non-
call period, the high-yield bonds are typically redeemable at a redemp-
tion price equal to par plus one-half of the coupon and then declining 
rateably to par two years before maturity. 
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Issue discounts are rarely granted. Among the few examples are the 
8.5 per cent senior notes due 2018 issued by Sunrise Communications in 
October 2010, which were issued at 99.224 per cent, and the 9.875 per 
cent senior secured notes due 2019 issued by Schmolz & Bickenbach 
in May 2012, which were issued at 96.957 per cent. The Swiss law gov-
erned high yield bonds issued by Groupe Arcotec SA on 22 September 
2016 were issued and will be redeemed at par. 

Typical yield protection provisions include incurrence-based 
covenants such as restrictions on incurring additional debt; granting 
security or other liens on assets; making certain investments, dividend 
payments, distributions; selling assets; or entering into transactions 
with affiliates. 

Further, yield protection is achieved by guarantees granted by 
group companies of the issuer. Typically, high-yield bonds are guaran-
teed by group companies representing a certain minimum threshold of 
the group’s EBITDA or total assets, for example, 80 per cent or more.

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The Swiss market practice for launch, pricing and closing of high-yield 
bonds follows established European market practice. 

High-yield bonds usually bear fixed-rate interest. One of the few 
exceptions is the floating rate senior secured note issuance of March 
2017 due for 2023 by Matterhorn Telecom (ie, Orange).

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

The negative covenants in a typical high-yield bond covenant package 
are essentially promises by the issuer and its restricted subsidiaries to 
refrain from certain acts that could impair the issuer’s ability to satisfy 
its obligations under the high-yield bonds. In particular, high-yield 
bond covenants are designed to prevent the ‘controlled group’ from 
becoming over-leveraged, to protect the position of the holders of the 
high-yield bond in the controlled group’s capital structure and to pre-
serve the assets of the group and the issuer’s access to those assets. 

The covenants limit the ability of the issuer and its restricted sub-
sidiaries to, among other things: 
• incur additional debt; 
• make certain ‘restricted payments’ which would result in value 

leakage out of the controlled group; 
• enter into transactions with affiliates; 
• issue guarantees of financial indebtedness of other members of the 

controlled group; 
• grant liens on property; 
• make sales of assets and subsidiary stock; 
• enter into transactions that would result in a change of control of 

the issuer; 
• enter into mergers or consolidations, or sell substantially all of the 

issuers’ or the guarantors’ assets; 
• enter into consensual restrictions that limit distributions and trans-

fers of assets around the controlled group; and 
• modify the inter-company loans securing the high-yield bond or 

the terms on which the inter-company borrowers can issue other 
inter-company debt. 

Convergence of the covenants listed above can be seen with covenants 
in so-called term loan B facilities. 

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

The financing conditions in the high-yield bond market have 
become more attractive over the past few months and spreads 
have been reduced. Between launch and pricing, the covenants have 
not been amended. 

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

The constriction of covenants is less dependent on the industry sector, 
but rather on the rating of the issuer and the condition of the high-yield 
bond market in general.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

Usually change of control provisions, if triggered, allow the holders of 
high-yield bonds to request the issuer to repurchase all or part of them. 
Prepayment obligations can also be contained in asset sale covenants; 
however, such prepayment obligation usually only applies with regard 
to excess proceeds that were not able to be reinvested. 

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

The terms and conditions of the high-yield bonds issued by the Orange 
group subsidiary Matterhorn Telecom in May 2015 provided for an 
exemption from the change of control provision in case it was a ‘speci-
fied change of control event’, namely if the change of control occurred 
as a consequence of a merger or similar transaction, the consolidated 
net leverage ratio of the issuer and the restricted subsidiaries stayed 
below a certain level (4.5 to 1.0) and the specified change of control 
event only occurred once. 

Other than that, in recent high-yield bond issuance in the Swiss 
market, we have not seen any such double triggers. 

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

The concept of ‘crossover covenant package’ is known in the Swiss 
market. However, so far it has only been used in the context of credit 
facilities agreements (eg, bridge or revolving facilities agreements), but 
not in the context of high-yield bonds. 

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

As a matter of Swiss law, no prospectus needs to be prepared if a high-
yield bond is only privately placed in Switzerland. Furthermore, since 
high-yield bonds are usually not listed in Switzerland but rather in 
Ireland or Luxembourg, no Swiss listing prospectus is needed. Also, 
there is no Swiss regulatory body approving any offering material or 
other disclosures that are distributed or disseminated in the context 
of a high-yield bonds offering in Switzerland. The sole exception so 
far are the high-yield bonds issued by Group Arcotec SA issued on 
22 September 2016, which were listed on SIX Swiss Exchange and, 
therefore, the prospectus had to comply with Swiss listing requirements. 

The terms ‘public offering’ and ‘public subscription’ are not 
defined in the Swiss Code of Obligations (CO). Generally speaking, a 
public offering is understood to be an offering made to an indefinite 
number of investors or by means of a public advertisement (eg, news-
paper announcement, mass-mailings, web page with unrestricted 
access). By contrast, if issuers or placement agents solicit individually 
a limited number of selected investors, including by inviting them to 
roadshows or call this finite number of handpicked investors individu-
ally, the offering is considered to be private as long as there are no pub-
lic advertisements or similar communications relating to the offering. 

A qualitative approach is generally considered appropriate to dis-
tinguish a public offering from a private placement. Such approach 
is not based on a specific number of offerees, but considers whether 
investors were selected based on objective criteria as opposed to a 
general solicitation to the public or whether the investors have a pre-
existing specific relationship with the issuer (eg, existing shareholders, 
existing employees). Given the need for numeric guidance, practition-
ers and commentators have developed a quantitative rule of thumb, 
which focuses on the number of offerees. The threshold between a pri-
vate placement from a public offering has, based on this rule of thumb, 
traditionally been set at 20 investors; although, following the practice 
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established under the Prospectus Directive, there is a trend among 
practitioners to consider that the threshold is at 100 investors. Some 
practitioners recommend as an additional precautionary measure to 
limit an offering relying on this higher threshold to institutional inves-
tors and (possibly) high net worth individuals. 

Even though Swiss law does not require a prospectus for a private 
placement of a high-yield bond, Swiss prospectus liability in accord-
ance with article 752 CO may still apply since such liability applies not 
only to public offering prospectuses, but also to any other offering or 
marketing material disseminated in the context of an offering, includ-
ing a private placement. Prospectus liability claims can be successful 
only if, inter alia, plaintiffs can establish causation. In other words, 
plaintiffs must show that the misstatement of information or the fail-
ure to provide certain information in the prospectus or other offering 
or marketing material was an actual and adequate cause of the dam-
age suffered. For example, if an offering memorandum for a high-yield 
bond contains misleading information, the plaintiffs would have to 
prove that, first, they would not have bought the high-yield bond, or 
would have bought it at a different price, if they had not been misled 
by the information in the offering memorandum and, second, that mis-
leading information caused the damage in question. In other words, if 
missing or misleading information in an offering memorandum does 
not constitute cause for the damage in question, there is not a cause of 
action for prospectus liability under Swiss law. 

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

Swiss financial market regulation does not limit the use of proceeds 
from a high-yield bond issuance. However, high-yield bond proceeds in 
Switzerland will trigger Swiss withholding tax. 

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

Swiss financial market regulations contain investment restrictions for 
certain types of investors, such as insurance companies or pension 
funds. In particular, Swiss pension fund regulations set forth detailed 
asset allocation and risk diversification requirements that could pre-
vent a Swiss pension fund from investing in a high-yield bond.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

Other than for the closing requirements that apply to Swiss-
law-governed security, Swiss law does not provide for closing mechan-
ics specific to high-yield bonds. 

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

Should a Swiss guarantor or security provider grant upstream or cross-
stream guarantees or security, such guarantees or security would be 
subject to Swiss financial assistance limitations and would need to 
be allowed by the corporate purpose provision set forth in the Swiss 
entity’s articles of association. The granting of such guarantees or 
the provision of such security would need to be approved not only by 
the board of directors of the Swiss entity, but also by its shareholders. 
Furthermore, payments under such guarantees or the application of 
enforcement proceeds of the security would be limited to the amount 
corresponding to the Swiss entity’s freely disposable equity at the time 
of enforcement. Such amount would need to be determined based on 
current audited financial statements. Finally, a Swiss-language limita-
tion is usually included in the guarantee and the respective Swiss secu-
rity agreements. 

The security is granted to the security agent who, with regard to 
a Swiss-law-governed security, acts as direct or indirect representative 
of the secured parties. With regard to accessory security rights such as 
pledges, the security agent acts as direct representative in the name 
and on behalf of the secured parties, and with regard to non-accessory 
security rights such as assignments or transfers, the security agent 
acts as indirect representative in its own name but on behalf of the 
secured parties.

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

In the Swiss market, a typical security package includes a pledge over 
the shares or, in the case of a limited liability partnership, the quotas 
of the relevant Swiss entity and, furthermore, each Swiss security pro-
vider grants a pledge over certain of its bank accounts as well as over 
its material intellectual property rights, if any, and they assign for secu-
rity purposes certain receivables, such as insurance, intragroup and 
trade receivables. Security over moveable assets is hardly practicable 
under Swiss law; in particular, if they are needed by the Swiss security 
provider for operational purposes since, as a matter of Swiss law, the 
perfection of a pledge over, or the security transfer of, moveable assets 
requires that they be handed over to the secured parties, typically rep-
resented by the security agent, and, the Swiss security provider would 
no longer be able to dispose of these assets.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

Other than for the financial assistance limitations described above, 
there are no limitations specific to high-yield bonds that apply to the 
granting of Swiss law governed security, the assets that could become 
subject to such security interests or the parties that could provide 
such security. 

22 Describe the typical collateral structure in your jurisdiction. 
The security is granted to the security agent who with regard to Swiss-
law-governed security acts as direct or indirect representative of 
the secured parties. With regard to accessory security rights such as 
pledges, the security agent acts as direct representative in the name 
and on behalf of the secured parties and with regard to non-accessory 
security rights, such as assignments or transfers, the security agent 
acts as indirect representative in its own name but on behalf of the 
secured parties. 

23 Who typically bears the costs of legal expenses related to 
security interests? 

The costs of legal expenses related to the perfection of the security 
interests, the maintenance and enforcement are borne by the secu-
rity providers. 

24 How are security interests recorded? Is there a public register?
Other than with regard to security over real property which must be 
recorded in the Land Register, or security over aircraft, which must 
be recorded in the Swiss Aircraft Records Register, Swiss-law-governed 
security interests, for perfection purposes, do not need to be recorded 
in any public registers. 

Pledges over Swiss intellectual property rights are only registered 
with the Swiss Federal Institute of Intellectual Property for transpar-
ency and disclosure purposes, but not for perfection purposes.

Also, pledges over shares in Swiss corporations or quotas in Swiss 
limited partnerships, for instance, for perfection purposes do not need 
to be recorded in the registers of the respective entities. 

25 How are security interests typically enforced in the high-yield 
context? 

The enforcement of Swiss law governed security is independent of 
whether the security has been granted to secure obligations under a 
high-yield bond or under any other agreement or undertaking. In prin-
ciple, as long as the security provider is not subject to any insolvency 
or bankruptcy proceedings, the secured party or the security agent 
may enforce the security at its own discretion either by way of private 
enforcement or by way of enforcement proceedings pursuant to the 
Swiss Federal Debt Enforcement and Bankrutpcy Act. 

During the course of a private enforcement, the secured parties or 
the security agent may either sell the pledged assets to a third party or 
acquire any and all or part of the assets on their own or the secured 
parties’ behalf on arm’s-length terms. 
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Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

High-yield bonds are junior to bank loans as they are either contractu-
ally or structurally subordinated. 

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

It is standard market practice in Switzerland that intercreditor agree-
ments relating to high-yield bonds and bank loans are subject to English 
law, and voting and control rights are always allocated in accordance 
with European practice. 

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

Issuers may set off interest payments on high-yield bonds against 
their tax liability. No special considerations apply for the high-yield 
bond market. To avoid the 35 per cent interest withholding tax, high-
yield bonds are typically not issued by a Swiss-resident company but 
rather by a foreign resident issuer. There are restrictions, however, with 
respect to on-lending the proceeds to Switzerland by way of debt push-
down and the permissible interest rates on intra-group loans. 

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

Typically, high-yield bonds are issued by a foreign resident issuer. A tax 
ruling is typically obtained from the Swiss Federal Tax Administration 
to ensure that a foreign-issued high-yield bond is not considered a 
Swiss issuance for the purposes of Swiss withholding tax. Furthermore, 
tax rulings are regularly obtained from the cantonal tax administrations 
and the federal tax administration alike with respect to permissible 
interest on intra-group loans and thin capitalisation rules if the high-
yield bond is secured by a Swiss resident company and the proceeds 
raised under high-yield bonds are on-lent to Switzerland.
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Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

High-yield debt securities, unlike bank loans, are regulated by secu-
rities laws. In fact, an offering may be regulated by several different 
regimes if sold into multiple countries. 

Typically, a tranche of high-yield securities issued by an English 
issuer will be sold, or at least be eligible to be sold, into the US under 
an exemption from registration made available under Rule 144A under 
the US Securities Act of 1933. The US securities laws will therefore be 
relevant both as to whether the securities qualify for an exemption 
from registration and as to the disclosure standards applicable to the 
offering documents (see questions 2 and 15 on Rule 10b-5 under the 
Securities Exchange Act of 1934). 

A tranche will also typically be sold to investors in the UK and the 
rest of Europe, so that UK and local requirements will apply to govern 
to whom the securities may be offered in each jurisdiction. 

Finally, high-yield securities issued by English issuers are typically 
listed on a stock exchange, often in Luxembourg or Dublin, but also 
in various other jurisdictions. Therefore, the offering documentation 
must comply with stock exchange requirements and, depending on the 
type of stock exchange, potentially also national laws regulating the 
offering of stock exchange listed securities. 

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

Yes, to a limited extent in relation to high-yield securities. High-yield 
securities in general are governed by New York law and subject to Rule 
10b-5 when sold into the US. As a result, changes in the US laws made 
from time to time as to disclosure requirements tend to flow through 
into the London high-yield market as well. In addition, European 
regulations as to listed securities have seen constant updating and 
reform, meaning that issuers of high-yield securities have become 
subject to higher disclosure standards, particularly in relation to ongo-
ing reporting. 

Indirectly, high-yield securities have also been affected by 
increased regulation of the investment banks that underwrite or 
arrange their sale. Investment banks are constrained in the leverage 
levels that they may offer to underwrite for issuers and also in their abil-
ity to trade in securities for their own account. 

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

European high-yield volumes declined by 10 per cent in 2016 to 
approximately $US113 billion from approximately $US126 billion in 
2015 according to Thompson Reuters. After a weak 2016, the European 
high-yield market returned strongly at the start of 2017, with issuers 
achieving low interest rates and also generally securing favourable 
documentary terms.

The traditional role of high-yield securities in the London market 
was in providing a junior layer of capital behind bank debt, often to 
provide a higher leverage level than available from bank-only financ-
ing. This role changed substantially over time. Particularly in the 
period after the Lehman collapse, when the loan market was much 

more constrained and bank balance sheets were impaired, high-yield 
investors filled the gap by financing senior secured notes that took the 
place of bank debt. These notes were often paired with a super-senior 
revolving credit facility to provide liquidity to the issuer. 

The London market has now seen a resurgence of the loan mar-
ket, so that the senior secured note product has been replaced in many 
cases by a loan facility, and high-yield securities have often taken up 
their traditional position again in providing a junior layer of debt that 
adds more leverage. 

The London and European markets as a whole have also seen the 
development of crossover or ‘high-yield lite’ packages, which are simi-
lar to investment grade covenant packages, even though issued by sub-

investment grade issuers. This may continue if a sizeable number 
of large public companies are rated sub-investment grade.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The participants in a high-yield debt financing in the UK are essentially 
the same as those in a US transaction. The key participants are the 
banks who play the role of the underwriters or initial purchasers. The 
underwriters have three main responsibilities. First, they are the ones 
who create the process for the issuer. They create the timeline, prepare 
the issuer for meetings with investors, create roadshow schedules, 
bring the issuer on the roadshow to meet with investors, etc. Second, 
the underwriters are responsible for marketing the offering for the 
issuer. For example, the offering document for a high-yield debt secu-
rity will typically have a short section upfront commonly referred to as 
the ‘box’, and it will contain, among other things, strengths and strate-
gies of the company, which is the marketing element of the disclosure 
document. The underwriters play a significant part in crafting the mar-
keting story for the issuer. Third, the underwriters act as the gatekeep-
ers for the market in terms of the covenant package being negotiated. 
As opposed to bank loans, the underwriters typically do not hold the 
high-yield debt securities on their books but they are looked on as the 
experts in terms of what the market will and will not bear as it relates 
to covenant packages. For their services, the underwriters will receive a 
gross spread tied to a percentage of the issue price.

There are other participants in a high-yield debt financing. 
Lawyers and accountants play a crucial role representing the issuer on 
the one hand and the banks on the other. Rating agencies are always 
involved because they have to provide a rating on the proposed high-
yield debt security that is critical for execution of the deal. And finally, 
there is the trustee. High-yield debt securities are very widely held. As 
a result, it would be impractical to have each investor sign the inden-
ture, which is the document that contains the covenant package for the 
securities. Instead, the trustee signs the indenture on behalf of all of 
the note holders and is the entity that acts as middleman between the 
issuer and the investors, which helps control the flow of information 
among the parties. The trustee comes equipped with its counsel on any 
transaction and receives fairly standard flat fees in connection with 
each engagement.

If a stock exchange listing is desired, thought must also be given 
the selection of an appropriate stock exchange for the listing, together 
with counsel and a listing agent.
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5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

The trends in high-yield are always changing based on the state of 
the market. For example, when the market is hot and there is much 
demand for high-yield paper, issuers and sponsors start to forge ahead. 
As a result, there tends to be more flexibility in the covenants, primarily 
in terms of issuing debt and making restricted payments. As the mar-
ket cools off and investors become more selective in terms of the paper 
they are willing to buy, covenant packages start to tighten up. 

The real trend is increased regulatory review and its effect on the 
high-yield market as a whole. Every statistic shows that the number 
of leverage buyouts over the past year or so has declined, and the size 
of those buyouts has declined as well. One reason for this is increased 
regulatory scrutiny of the banks and limits to how much debt they can 
lend to companies for these types of acquisitions. 

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies 
and investors tend to review prior to issuing the securities?

Every high-yield debt security is issued pursuant to an offering memo-
randum or prospectus provided to prospective investors. The offer-
ing memorandum describes the business of the company, describes 
the transaction being undertaken and contains the covenant package 
being offered to investors. 

There are always precedents and models that need to be reviewed 
prior to issuing the securities. In a sponsor leveraged-buyout scenario, 
the issuer will usually look to the last deal completed by that sponsor. 
Every sponsor has a form for its covenants and while every covenant 
package will be tailored to the particular needs of each issuer and its 
industry, the sponsor form is the starting point for such deals.

Every sponsor and bank has a form. If the issuer has issued high-
yield debt securities in the past, then the prior covenant package is the 
appropriate starting point for the new issuance. However, for debut 
high-yield issuers, typically, the deal team will look at a combination 
of the lead bank’s form, recent sponsor precedent (if relevant), recent 
precedents in the issuer’s particular industry and perhaps recent 
precedents for issuers with a similar credit profile.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

High-yield debt securities issued in the London market tend to have 
either an eight-year or a seven-year maturity, although there are secu-
rities issued with different maturities, including substantial numbers 
with a five-year term. In general, high-yield debt securities are not 
redeemable at the option of the issuer for a specified number of years, 
permitting investors to lock in an interest rate for a significant period. 
For example, after a three-year non-call period, seven-year securities 
are typically redeemable at a redemption price equal to par plus half 
the coupon, and the premium then declines rateably to par two years 
before maturity. These terms change depending on the strength of the 
market and the strength of the issuer, with the premium payable or the 
non-call period changing.

Make-whole redemption allows issuers to call the securities during 
the non-call period at a price equal to the present value of the optional 
redemption price on the first optional redemption date and future 
interest payments up to that date. The present value is almost always 
calculated based on the Treasury (or Bund or Gilt, as applicable) rate 
plus 50 basis points, which approximates the price that investors would 
expect to receive in a tender offer. 

Another significant exception to the non-call period is the ability 
of an issuer to redeem a portion of the securities with the proceeds of 
an equity offering during the three years following the issuance date 
(commonly referred to as the ‘equity clawback’ or ‘equity claw’). This 
exception, which is nearly universal in high-yield offerings, permits 
the issuer to deleverage after an initial public offering or after raising 
additional equity capital. Typically, issuers may not redeem more than 
35 per cent of the original principal amount of the securities in an equity 

claw, although 40 per cent is possible in some deals. The issuer must 
pay a redemption price to investors equal to par plus a premium equal 
to the full coupon, plus accrued interest.

A less common exception to the non-call period is the ability of the 
issuer to redeem a small portion (typically 10 per cent) of the securities 
during the three years after the issue date, at a specified premium to 
par (typically 103 per cent). This provision is much less common than 
the ‘equity claw’ provision described above. One argument for this pro-
vision is that secured notes became prevalent in the marketplace dur-
ing the global financial crisis in 2008 and often substituted for secured 
term loans. While term loans are generally prepayable at par, many 
terms loans include a soft call at 101 per cent feature for a short period 
after the closing date if prepaid with the proceeds of another financ-
ing, so some issuers sought to mimic this type of redemption feature 
for secured notes. As a result, in capital structures where secured notes 
exist alongside secured credit facilities, it is sometimes possible to 
redeem up to 10 per cent of the notes in any 12-month period during 
the first three years after issuance, at a price equal to 103 per cent plus 
accrued interest. Occasionally such 10 per cent exception is found in 
unsecured notes too, particularly floating rate notes.

Some high-yield securities are issued with a floating rate of inter-
est, and these securities tend to have terms more favourable to the 
issuer for redemption; they may be non-call for only a year or two, and 
have a low premium on being eligible for redemption, such as 2 per cent 
or 1 per cent. 

The redemption features are not mutually exclusive. 
A small amount of original issue discount (OID) is sometimes used 

in the bond market to ensure a successful syndication where needed. 
For deals that are otherwise not saleable, typically, if an underwriter is 
selling securities to refinancing a bridge facility, large amounts of OID 
may be offered to investors. 

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The timeline of a typical high-yield offering is as follows. An offering 
is launched by the distribution of the so-called ‘red’ (ie, the prelimi-
nary offering memorandum or prospectus) to investors, which is often 
accompanied by a press release. For a debut issuer or a significant trans-
action, the issuer may then go on the road to meet with investors while 
the banks are building the book. A formal roadshow can be as short as 
three days and as long as two weeks. The bankers will determine the 
length of the roadshow and will instruct accounts that books will close 
by a certain time on the last day of the roadshow, which is the deadline 
for submitting an order in the security. After the books have closed, 
the bankers will schedule a pricing call with the issuer and the bankers 
(in their role as initial purchasers of the securities) and the issuer will 
agree to the terms of the deal (eg, the coupon, issue price, maturity, call 
schedule). Most high-yield debt securities are issued at a fixed coupon 
and the coupon is determined as a result of investor demand. Many 
factors lead to the determination of the coupon, including the general 
market, the health and stability of the issuer, the issuer’s industry, the 
covenant package, the financial performance of the issuer and the issu-
er’s performance during the roadshow.

After the pricing call, a pricing term sheet is sent to investors 
to confirm sales, coinciding with signing the purchase agreement 
between the issuer and the initial purchasers, pursuant to which, the 
initial purchasers agree to purchase the securities from the issuer. Once 
a securities transaction is priced, the securities begin trading. As part 
of the pricing terms, the parties will also schedule a closing date, which 
is typically done on a T+3 basis. Therefore, three business days after 
pricing, the securities offering will close and the issuer will receive the 
proceeds of the offering. 

Note that for a repeat high-yield issuer, launch and pricing are 
often accelerated to a single day, known as a drive by. In other words, 
the offering would launch before the market opens, followed by single 
or multiple investor calls, followed by pricing later that afternoon. If the 
market is familiar with the issuer, the need to have a formal roadshow 
to meet with accounts is generally unrequired, resulting in an acceler-
ated process.

Floating rate notes are less common than fixed rate notes in the 
London market, but they did see some popularity among issuers 
because they mimicked some aspects of bank loans by having less call 
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protection and a floating rate of interest. With the resurgence of the 
bank loan market, floating rate notes may prove less popular.

9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of 
covenants between the high-yield and bank markets?

High-yield covenants always seek to strike a delicate balance. On the 
one hand, the covenants provide protection for high-yield investors 
against an issuer overextending itself or using cash unwisely. On the 
other hand, the covenants must provide flexibility for the issuer to 
operate its business and grow over the life of the high-yield debt securi-
ties. In other words, the covenants protect the investors’ ability to be 
paid principal and interest on the securities while preserving the issu-
er’s ability to run its business without undue restrictions.

The high-yield covenant package is focused on regulating the abil-
ity of the issuer and its restricted subsidiaries to service its debt and 
achieve the balance described above. High-yield covenants are very 
flexible in permitting different types of transactions between the issuer 
and its restricted subsidiaries or among restricted subsidiaries – in 
many cases, regardless of whether those restricted subsidiaries are 
guarantors or non-guarantors. 

While each high-yield covenant package is distinct, the main cov-
enants are as follows: 
• Limitation on restricted payments: this is often called the ‘RP cov-

enant’. The RP covenant regulates the amount of cash and other 
assets that may flow out of the issuer and its restricted subsidiaries. 
It limits:
• cash dividends and other distributions;
• the redemption of repurchase of the issuer’s capital stock;
• the redemption or repurchase of subordinated debt obligations 

prior to their scheduled maturity; and 
• restricted investments, which are investments that are not 

listed as permitted investments.
• Limitation on indebtedness: the debt covenant restricts how much 

and the type of debt the issuer can incur. High-yield investors, on 
their side, care very much about leverage and, when analysing an 
issuer, will often ask themselves: ‘how much debt am I comfortable 
letting the company put ahead of me?’

• Limitation on liens: the lien covenant is focused on protecting the 
high-yield investor’s position in the capital structure by regulating 
the incurrence of secured debt that may be effectively senior to or 
pari passu with the high-yield debt securities and ensuring that the 
securities have a senior priority lien on collateral that secures any 
junior debt. 

• Limitation on asset sales: unlike a traditional credit agreement, 
high-yield debt securities do not place strict limits on asset sales. 
Instead, the high-yield asset sale covenant establishes guidelines 
that must be followed in any asset sale and permits the issuer to use 
the proceeds either to reinvest in the business or to prepay debt that 
ranks higher than or equal to the high-yield debt securities in the 
capital structure. If the issuer does not use the proceeds in this way, 
it is required to offer to repurchase the high-yield debt securities at 
par plus accrued interest.

• Limitation on affiliate transactions: the limitation on affiliate trans-
actions covenant limits the issuer’s ability to enter into transac-
tions with affiliates unless those transactions are on terms no less 
favourable than would be available for similar transactions with 
unrelated third parties. The covenants are designed to prevent 
value from leaking out from the issuer to affiliates that are not sub-
ject to the covenants of the indenture.

• Reporting: the reporting covenant is aimed at ensuring the flow of 
information that high-yield investors need to support trading in 
the high-yield debt securities, and to monitor the performance of 
the issuer.

• Mergers and consolidations: the merger and consolidation cov-
enant is designed to prevent a business combination in which the 
surviving obligor for the high-yield debt securities is not financially 
healthy, as measured by a ratio test. The covenant also seeks to 
ensure that noteholders will have enforceable rights against the 
surviving entity in a merger, consolidation or transfer of all or sub-
stantially all the assets of the issuer or a subsidiary guarantor.

• Future guarantors: the future guarantors covenant is designed to 
make sure that if a subsidiary of the issuer is guaranteeing other 
debt, the noteholders get the benefit of that guarantee. As a result, 
the common formulation is that if a restricted subsidiary guaran-
tees the bank facility of the issuer, that entity will guarantee the 
high-yield debt securities as well. In addition, if the issuer decides 
to issue new high-yield debt securities, the guarantor package will 
be the same across both tranches of securities. In securities where 
the notes are senior secured, there may also be a requirement 
that each material subsidiary becomes a guarantor of the high-
yield securities. 

• Change of control: the change of control covenant requires the 
issuer to purchase the high-yield debt securities from noteholders 
at a price equal to 101 per cent plus accrued interest if a ‘change 
of control’ of the issuer occurs. The rationale for giving investors 
this ‘put’ right is that investors purchased the securities based, in 
part, on their comfort with the management or the controlling 
shareholders of the issuer, or both. 

Note that for covenants appearing highly restrictive, there is a set of 
baskets and exceptions giving the issuer the flexibility it needs to oper-
ate its business and grow over the life of the high-yield debt securities. 
The exceptions are limitless and they are highly negotiated.

During the second half of 2015, a number of lead sponsors were 
able to raise bank debt on terms containing covenants more akin with 
those set out above than traditional European senior bank deal cove-
nants. This trend of term loans with high-yield-style covenants is likely 
to continue into 2016. 

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

Tightening and loosening of covenants tends to depend on market con-
ditions and the quality of companies coming to market. That said, vari-
ous commentators and agencies that grade covenants have taken the 
view that covenants as a whole have loosened in the years following the 
collapse of Lehman Brothers in 2008. 

11 Are there particular covenants that are looser or tighter, 
based on a particular industry sector?

The European high-yield market has a large telecommunications and 
cable sector, and issuers in that sector typically are able to obtain more 
covenant flexibility than in some other industries, largely because of 
the strong cash generation and low volatility typical within it. 

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

As discussed in question 9, a change of control typically requires the 
issuer to offer to prepay the bonds at 101 per cent plus accrued inter-
est. Of course, if the trading price of the bonds increases (ie, above 
101 per cent) after announcement of a change of control, then hold-
ers will most likely elect not to put. In other words, if the bonds trade 
up, that typically means that the investors are comfortable with new 
management or the new owner and would prefer to stay invested in the 
bonds, but the issuer must still make the offer to the investors.

Asset sales only trigger a prepayment obligation at par plus accrued 
interest if the issuer does not use the asset sale proceeds in a manner 
permitted by the asset sale covenant (ie, use the proceeds to reinvest 
in the business or pay down debt). If an issuer is unable to apply the 
net proceeds of an asset sale in the manner and in the time allowed 
under the covenant, it must then make an offer to acquire the bonds at 
par plus accrued interest once the excess proceeds reach a negotiated 
threshold. If the offer is oversubscribed, then the issuer must purchase 
the bonds on a pro rata basis. If the offer is undersubscribed, then the 
issuer can use the remainder for general corporate purposes, and the 
excess proceeds amount is reset to zero.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

The double-trigger concept based on ratings has been found in some 
deals, particularly in the cable or telecommunications area. However, 
much of the focus in the London market has been on a double trigger, 
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which is based on leverage levels rather than ratings. For a period, 
many sponsor-backed deals had this feature, especially if the high-
yield securities were issued in contemplation of a possible exit in 
the near future. After investor pushback on the point, the clause has 
become rarer again.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

Yes. Crossover covenant packages have been provided for issuers with 
split high-yield or investment grade ratings from rating agencies as well 
as issuers on the cusp of being investment grade, and in some cases 
to issuers that have strong fundamental credit characteristics that are 
not reflected in their ratings. Crossover packages vary widely; some 
resembling investment grade packages and some adding additional 
features such as limitations on indebtedness rather than just a negative 
pledge clause. 

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

High-yield debt securities arranged in the London market are typically 
sold to institutional or other sophisticated investors through various 
private placement exemptions. Securities sold into the US are sold in 
reliance on the Rule 144A exemption (see question 1). As a result, the 
securities do not need to comply with the requirements for securities 
that are publicly offered and sold within the US. 

Nevertheless, high-yield securities, typically, strive to meet this 
standard. Investment banks and issuers are concerned to ensure that 
they present a full package of information to investors such that inves-
tors can make informed investment decisions about the issuer. Rule 
10b-5 will apply to securities sold within the US. The rule makes it 
unlawful for any person to make an untrue statement of material fact, 
or to omit to state a material fact necessary in order to make the state-
ments made, in the light of the circumstances under which they were 
made, not misleading. As a result, issuers and investment banks are 
keen to include all information that would be required in a regulated 
offering, unless the conclusion can be safely reached that it is not mate-
rial despite that regulatory requirement. 

In addition, a listing on a stock exchange will require issuers to 
meet stock exchange listing requirements. Given the high level of dis-
closure in a high-yield offering memorandum, any additional informa-
tion required by a stock exchange will usually be only incremental. 

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

None, other than in violation of any anti-terrorism, anti-money 
laundering or similar laws, or general corporate laws.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

As noted above, offerings of high-yield securities are typically made 
only to sophisticated investors in reliance on exemptions from laws 
restricting the offering of securities. Securities are usually offered into 
the US in reliance on Rule 144A under the Securities Act of 1933, which 
allows private resales to qualified institutional buyers. Securities sold 
in the UK will be offered only to specified categories of persons, includ-
ing certain investment professionals, high net worth companies and so 
on, covered by the Financial Services and Markets Act 2000 (Financial 
Promotion) Order 2005. To qualify for the most favourable private 
placement treatment with the EU, high-yield securities are frequently 
issued with a minimum denomination of £100,000 or €100,000. 

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

High-yield securities are typically cleared through Euroclear and 
Clearstream in the same manner as other securities. 

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

The UK is generally a friendly jurisdiction in its ability to grant guaran-
tees. Often, a high proportion of the issuer’s subsidiaries will be able to 
guarantee the high-yield notes. Financial assistance rules still apply in 
the case of public limited companies. 

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

It is relatively simple to take security in favour of high-yield securities 
and their guarantees. A typical package for senior secured notes would 
consist of a pledge of the shares of the issuer’s material subsidiaries, 
intercompany receivables and bank accounts, often captured in an 
English law-governed all-assets debenture, which usually includes a 
floating charge (see question 20). Sometimes further asset security is 
given, for instance in companies with a portfolio of real estate. 

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

England is generally a friendly jurisdiction for the grant of security. 
Among others, a floating charge may be granted over the entirety of 
a company’s enterprise, and an equitable charge may be granted over 
future property that the chargor does not yet own. High-yield securities 
do not suffer from any particular limitations that do not apply to debt 
generally. There are no general limitations on the type of security an 
English private limited company or public limited company can pro-
vide, although if the entity granting security is a limited liability part-
nership, there are certain other factors that need to be considered; for 
example, LLPs are also required to register the security they create at 
Companies House (see question 24).

22 Describe the typical collateral structure in your jurisdiction. 
Crossing liens are uncommon. Typically, security is shared pursuant 
to the terms of an intercreditor agreement that regulates the ranking 
of the security in enforcement or insolvency situations and covers 
questions as to the right to direct enforcement and any standstills or 
consultation required among different creditor groups. 

23 Who typically bears the costs of legal expenses related to 
security interests? 

Typically, the issuer pays such expenses. 

24 How are security interests recorded? Is there a public register?
Recording of interests depends on the type of asset subject to the secu-
rity interest. In general: 
• a legal mortgage over real estate that is registered must be regis-

tered at the Land Registry; legal mortgage over unregistered real 
estate is registered at the Land Charges Department, although 
there may be an obligation to register such real estate as a con-
sequence of creating such legal mortgage; an equitable mortgage 
may be registered and it is recommended that such registration is 
made to protect the priority position of the security being created; 

• security over assets such as bank accounts, shares and inter-com-
pany receivables and other non-possessory security created by an 
English company must be registered at Companies House within 
21 days of its creation. Failure to register in time results in the 

Update and trends

Some commentators have agitated for an increased level of 
reporting from European high-yield issuers, together with a website 
containing a wider range of reports available without password 
protection. However, this does not seem to have changed the 
market, and many issuers are focused on ensuring their information 
is available only to bona fide investors rather than competitors.
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charge being void against a liquidator, administrator or creditor of 
the relevant English company creating the charge; 

• a charge of registered intellectual property may be registered at 
the appropriate patents, trademarks or design registry at the UK 
Intellectual Property Office; and 

• security over assets such as aircraft or ships, agricultural charges or 
security given by individuals are subject to a separate registration 
regime, which depends on the asset being secured and the entity 
granting security. 

25 How are security interests typically enforced in the high-yield 
context? 

Security for high-yield securities that are junior in the capital structure 
is rarely enforced; typically, in an enforcement scenario the senior 
secured bank loans or other instruments ranking ahead in the capital 
structure will control the process and therefore enforcement. However, 
the security interest in favour of the high-yield securities still has a role: 
to enforce efficiently in a sale to a third party, that security will have 
to be released so that the buyer can purchase an asset free of compet-
ing security. This release in turn will require the enforcing creditors to 
comply with whatever requirements are imposed by the intercreditor 
agreement to allow that release. 

These requirements are designed to protect the high-yield 
investors and may include, among others:
• the need for a fair market value opinion to be obtained in relation to 

an enforcement sale;
• for consultation to take place with the high-yield investors or their 

representative; or
• that an auction process be held, sometimes with a requirement that 

the high-yield investors be entitled to participate in that auction. 

Security for senior secured notes is enforced by the holders of a suf-
ficient principal amount of the securities directing the security agent 
to enforce in accordance with the provisions included in the inter-
creditor agreement. An auction process is often conducted by the secu-
rity agent. 

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

It is entirely dependent on where in the capital structure the high-
yield debt is intended to sit. In the case of senior secured notes, the 
high-yield component will, in principle, rank equally with other senior 
secured debt, although the high-yield note holders may be pursuant to 
an intercreditor arrangement agreement that certain super senior debt 
may be recovered first from the proceeds of enforcement. Super sen-
ior debt may include a limited revolving credit facility or hedging for 
example. In the case of high-yield that is designed to rank after senior 
secured bank loans, the high-yield securities are often issued from a 

holding company of the bank debt borrower, and so are structurally 
subordinated to the bank debt. Guarantees will be provided from the 
bank debt borrower and its subsidiaries that guarantee the bank debt, 
but these guarantees will typically be provided on a senior subordi-
nated basis, pursuant to where they rank behind the bank debt and are 
subject to certain limitations on enforcement. 

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

For senior secured notes, an intercreditor agreement will typically pro-
vide for sharing of the collateral with certain classes of future debt and 
hedging, as well as any revolving credit facility and senior term loan 
facility existing at the time of issuance. The intercreditor agreement 
will often provide for a majority vote across all senior secured credi-
tors to control the enforcement of collateral. The super senior lenders, 
if any, may also have a separate right to enforce if the senior secured 
creditors do not take action within a certain period of time to enforce. 

For senior notes with senior subordinated guarantees provided 
by the issuer’s subsidiaries, the guarantees will be subject to an inter-
creditor agreement made with the representatives of the other debt 
in the structure, usually senior secured bank debt. The guarantees 
will be subject to restrictions on payment if the bank debt has suf-
fered from a payment default, or if a limited blockage period, typically 
179 days, has been invoked by the bank debt lenders due to a default 
under their instrument. The high-yield investors also agree to receive 
proceeds from an insolvency proceeding only after the bank debt has 
been repaid, and to be subject to an obligation to turn over payments 
received on their guarantees in violation of the intercreditor agree-
ment. The guarantees will also usually be subject to a 179-day standstill 
period after default before they can be enforced. 

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

Generally speaking, interest on debt is deductible, subject to various 
exceptions. The Treasury recently consulted on several questions 
as to the tax deductibility of corporate interest expense, including 
among other things proposals for discussion the possibility of a cap on 
deductibility based on a ratio of interest expense to earning before tax, 
depreciation and amoritisation. 

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No, this would be uncommon.

Nicholas J Shaw  nshaw@stblaw.com 
Shahpur K Kabraji skabraji@stblaw.com

One Ropemaker Street
London
EC2Y 9HU
United Kingdom

Tel: +44 20 7275 6500
Fax: +44 20 7275 6502
www.simpsonthacher.com

© Law Business Research 2017



Simpson Thacher & Bartlett LLP UNITED STATES

www.gettingthedealthrough.com 61

United States
Arthur D Robinson, Mark Brod and David Azarkh
Simpson Thacher & Bartlett LLP

Market overview

1 Discuss the major differences between high-yield debt 
securities and bank loans in your jurisdiction. What are some 
of the critical advantages and disadvantages?

The major difference between high-yield debt securities and bank 
loans in the US is that securities are governed by securities laws. As a 
result, there are disclosure obligations that issuers must abide by. The 
regulatory aspect of a securities offering adds a layer of legal liability on 
parties participating in the offering, and parties generally have to follow 
the disclosure standards in accordance with the securities laws. Here 
is an example to illustrate the point. Assume that company A wants 
to buy company B. Company A would prefer to issue high-yield debt 
securities to finance the acquisition but company B is a private company 
that has no audited financial statements. Assuming this is a significant 
acquisition for company A, it would need company B’s historical finan-
cial statements as well as pro forma financial statements as part of its 
required disclosure to investors under the securities laws. In many situ-
ations such as this, instead of forcing company B to prepare the requi-
site financial statements, which may be costly and time consuming, 
company A may instead decide to turn to the loan market, which is not 
subject to the same regulatory regime.

Another key difference is that high-yield indentures are generally 
difficult to amend and this is one of the primary reasons that high-yield 
covenants are more flexible than traditional credit agreements. Credit 
agreement amendments are fairly common and credit agreement cov-
enants packages are often designed to require a borrower to seek con-
sent from its lenders for material departures from its ordinary course 
of business. High-yield debt securities, however, are securities that are 
usually widely held and high-yield investors traditionally do not expect 
to be approached for consent, except in special circumstances. In addi-
tion, unlike the administrative agent under a typical credit agreement, 
the trustee under a high-yield indenture is not expected to closely 
monitor or be in frequent contact with an issuer. Instead, amending a 
high-yield indenture requires a formal consent solicitation process that 
follows an established market practice, which is time consuming and 
costly for the issuer and may create hold-up value for the investors.

2 Are you seeing increased regulation regarding either high-
yield debt securities or bank loans in your jurisdiction?

Regulation regarding high-yield debt securities is always changing as 
the Securities and Exchange Commission (the SEC) adds rules, clarifies 
rules or makes other changes to the regulations. In addition, following 
the 2008 global financial crisis, we are seeing more federal regulation. 
For example, there are new limitations on banks’ ability to hold securi-
ties for their own accounts, which can create certain complicated issues 
in leveraged financing situations.

Further, we are starting to see more regulation of bank loans. 
Again, following the 2008 global financial crisis, more laws have been 
passed limiting the ability of banks to make loans in certain situations 
where leverage would be viewed as being too high.

However, it is possible that the Trump administration begins to 
ease regulations going forward, which would favourably affect the 
high-yield market.

3 Describe the current market activity and trends in your 
jurisdiction relating to high-yield debt securities financings. 

At the time of writing, market activity has picked up considerably com-
pared with 2016. Most believe that 2017 will be busier than 2016 with 
the presidential election behind us and Trump’s pro-business agenda. 
In addition, we have seen a rebound in commodity prices, which has 
resulted in more oil and gas companies re-entering the high-yield mar-
ket. There is general optimism that 2017 will not be as volatile as 2016, 
which would be favourable to the high-yield market.

A typical high-yield covenant package will include incurrence-
based covenants (ie, there are typically no maintenance covenants and 
companies must only test the covenants at the time of taking a certain 
action), which include limitations on:
• incurring debt;
• incurring liens; 
• making restricted payments and investments;
• entering into transactions with affiliates;
• entering into mergers and sales of all or substantially all assets;
• consummating asset sales; and
• consummating change of control transactions. 

Almost all high-yield debt securities are guaranteed by the issuer’s sub-
sidiaries, which guarantee the bank facility and other material debt of 
the issuer. 

Most high-yield debt securities are held by qualified institutional 
buyers (ie, institutions knowledgeable with the instrument). Increased 
overlap between investors in high-yield debt securities and loan financ-
ings has been noted.

4 Identify the main participants in a high-yield debt financing 
in your jurisdiction and outline their roles and fees.

The key participants in a high-yield debt financing in the US are the 
banks, who play the role of the underwriters (or initial purchasers in an 
unregistered deal). The underwriters have three main responsibilities. 
First, they manage the process for the issuer. Among other things, they 
create the timeline, prepare the issuer for meetings with investors, cre-
ate roadshow schedules, and bring the issuer on the roadshow to meet 
with investors. Second, the underwriters are responsible for marketing 
the offering for the issuer. For example, the offering document for a 
high-yield debt security will typically have a summary section upfront, 
commonly referred to as the ‘box’, and it will contain, among other 
things, strengths and strategies of the company, which is the marketing 
element of the disclosure document. The underwriters play an impor-
tant part in crafting the marketing story for the issuer. Third, the under-
writers act as the gatekeepers for the market in terms of the covenant 
package being negotiated. As opposed to bank loans, the underwriters 
typically do not hold the high-yield debt securities on their books but 
are viewed as the experts in terms of what the market will and will not 
bear as it relates to covenant packages. For their services, the under-
writers will receive a gross spread tied to their allocation of the aggre-
gate principal amount of securities being offered.

There are other participants in a high-yield debt financing, but none 
play as big a role as the banks. Lawyers play a crucial role representing 
the company on the one hand and the banks on the other. Accountants 
also play an important role in advising the company on financial pres-
entation in the offering document and delivering a comfort letter to the 
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underwriters. Rating agencies are always involved because they have 
to provide a rating on the proposed high-yield debt security, which is 
obviously critical for execution of the deal. And finally, there is the trus-
tee. The trustee retains its own counsel on any transaction and receives 
fairly standard flat fees in connection with each engagement.

5 Describe any new trends as they relate to the covenant 
package, structure, regulatory review or other aspects of high-
yield debt securities.

The trends in high-yield are always changing based on the state of 
the market. For example, when the market is hot and there is much 
demand for high-yield paper, issuers and sponsors start to forge ahead. 
As a result, there tends to be flexibility in the covenants, primarily in 
terms of incurring debt and liens and making restricted payments. As 
the market cools off and investors become more selective in terms of 
the paper they are willing to buy, covenant packages start to tighten up. 

The real trend is increased regulatory review and its effect on the 
high-yield market as a whole. All of the statistics show that the num-
ber of leveraged buyouts over the past two years or so has declined 
and the average size of those buyouts has declined as well. One of the 
reasons for that is increased regulatory scrutiny on the banks and limi-
tations on how much debt they can lend to companies for these types 
of acquisitions. 

Documentation terms

6 How are high-yield debt securities issued in your jurisdiction? 
Are there particular precedents or models that companies and 
investors tend to review prior to issuing the securities?

Every high-yield debt security is issued pursuant to an offering memo-
randum (or prospectus in a registered deal) provided to prospective 
investors. The offering memorandum describes the business of the 
company and the transaction being undertaken, and it contains the 
covenant package being offered to investors. 

There are always precedents and models that need to be reviewed 
prior to issuing the securities. In a sponsor leveraged-buyout scenario, 
the issuer and sponsor will normally look to the last deal completed by 
that sponsor. Every sponsor has a form for its covenants and while every 
covenant package will be tailored to the particular needs of each issuer 
and its industry, the sponsor form is the starting point for such deals.

If the issuer has issued high-yield debt securities in the past, then 
the prior covenant package is the appropriate starting point for the new 
issuance. However, for debut high-yield issuers, typically, the deal team 
will look at a combination of the lead bank’s form, recent sponsor prec-
edent, recent precedents in the issuer’s particular industry and recent 
precedents for issuers with a similar credit profile.

7 What is the typical maturity and call structure of a high-yield 
debt security? Are high-yield securities frequently issued 
with original issue discount? Describe any yield protection 
provisions typically included in the high-yield debt securities 
documentation.

High-yield debt securities generally tend to have either an eight-year 
or a ten-year maturity. However, in 2017, we have seen an increased 
number of issuers issuing high-yield debt securities with a five-year 
maturity in order to get a cheaper coupon. In general, high-yield debt 
securities are not redeemable at the option of the issuer for a specified 
number of years, permitting investors to lock in an interest rate for a 
significant period. For example, after a five-year non-call period, ten-
year securities are typically redeemable at a redemption price equal 
to par plus half the coupon, and the premium then declines to par two 
years before maturity. For eight-year securities, the usual formulation 
is a four-year non-call period after which the securities are redeemable 
at a redemption price equal to par plus half the coupon, declining to par. 
Sometimes, however, eight-year securities with a three-year non-call 
period are issued, in which case the redemption price after the non-call 
period is typically equal to par plus 75 per cent of the coupon, declining 
to par.

Make-whole redemption allows issuers to call the securities during 
the non-call period at a price equal to the present value of the optional 
redemption price on the first optional redemption date and scheduled 
interest payments up to that date. The present value is almost always 
calculated based on the Treasury rate plus 50 basis points, which 

approximates the price that investors would expect to receive in a 
tender offer. 

Another significant exception to the non-call period is the ability of 
an issuer to redeem a portion of the securities with the proceeds of an 
equity offering during the first three years following the issuance date 
(commonly referred to as the ‘equity clawback’ or ‘equity claw’). This 
exception, which is nearly universal in high-yield offerings, permits 
the issuer to deleverage after an initial public offering or after raising 
additional equity capital. Typically, issuers may not redeem more than 
35 per cent of the original principal amount of the securities in an equity 
claw, although 40 per cent is possible in some deals. The issuer must 
pay a redemption price to investors equal to par plus a premium equal to 
the full coupon, plus accrued interest.

A less common exception to the non-call period is, in the case 
of secured notes, the ability of the issuer to redeem a small portion 
(typically 10 per cent) of the outstanding securities during each of the 
three years after the issue date, at a specified premium to par (typically 
103 per cent). This provision is much less common than the equity-claw 
provision described above. One rationale for the inclusion of this pro-
vision is that secured notes became prevalent in the marketplace dur-
ing the global financial crisis in 2008 and often substituted for secured 
term loans. While term loans are generally prepayable at par, many 
terms loans include a soft call at 101 per cent feature for a short period 
after the closing date with the proceeds of another financing, so some 
issuers sought to mimic this type of redemption feature for secured 
notes. As a result, in capital structures where secured notes exist along-
side secured credit facilities, it is sometimes possible to redeem up to 
10 per cent of the notes in any 12-month period during the first three 
years following issuance, at a price equal to 103 per cent plus accrued 
interest. Occasionally, such 10 per cent exception can also be found in 
unsecured notes too, particularly floating rate notes.

The redemption features are not mutually exclusive. 

8 How are high-yield debt securities offerings launched, priced 
and closed? How are coupons determined? Do you typically 
see fixed or floating rates?

The timeline of a typical high-yield offering is as follows. An offering 
is launched by the distribution of the so-called ‘red’ (ie, the prelimi-
nary offering memorandum or prospectus) to investors, which is often 
accompanied by a press release. For a debut issuer or a significant 
transaction, the issuer may then go on the road to meet with investors 
while the banks are building the order book. A formal roadshow can 
be as short as three days and as long as two weeks. The bankers will 
determine the length of the roadshow and they will instruct accounts 
that books will close by a certain time on the final day of the roadshow, 
which is the deadline for submitting an order in the security. After the 
books have closed, the bankers will schedule a pricing call with the 
issuer and the bankers and the issuer will agree to the terms of the deal 
(ie, the coupon, issue price, maturity, call schedule). Most high-yield 
debt securities are issued at a fixed coupon and the coupon is deter-
mined as a result of investor demand. Many factors lead to the determi-
nation of the coupon, including the general market, prevailing interest 
rates, the health and stability of the issuer, the issuer’s industry, the cov-
enant package, the maturity of the high-yield debt securities, and the 
financial performance of the issuer.

After the pricing call, a pricing term sheet is sent to investors to 
confirm sales, coinciding with signing the underwriting agreement  (or 
purchase agreement in an unregistered deal) among the issuer and the 
underwriters, pursuant to which, the underwriters agree to purchase 
the securities from the issuer. Once a securities transaction is priced, 
the securities begin trading. As part of the pricing terms, the parties 
will also schedule a closing date, which is typically done on a T+3 basis. 
Therefore, three business days after pricing, the securities offering will 
close. Under certain circumstances, however, closing may be done on a 
T+5 or even a T+10 basis.

Note that for a repeat high-yield issuer, launch and pricing are often 
accelerated to a single day, known as a drive by offering. In other words, 
the offering would launch before the market opens, followed by single 
or multiple investor calls, followed by pricing later that afternoon. If the 
market is familiar with the issuer, the need to have a formal roadshow 
to meet with accounts is generally not required, resulting in an acceler-
ated process.
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9 Describe the main covenants restricting the operation of 
the debtor’s business in a typical high-yield debt securities 
transaction. Have you been seeing a convergence of covenants 
between the high-yield and bank markets?

High-yield covenants always need to strike a delicate balance. On the 
one hand, the covenants provide protection for high-yield investors 
against an issuer overextending itself or using cash unwisely. On the 
other hand, the covenants must provide flexibility for the issuer to oper-
ate its business and grow over the life of the high-yield debt securities. 
In other words, the covenants protect the investors’ ability to be paid 
principal and interest on the securities while preserving the issuer’s 
ability to run its business without undue restrictions.

The high-yield covenant package is focused on regulating the abil-
ity of the issuer and its restricted subsidiaries to service their debt and 
achieve the balance described above. High-yield covenants are gener-
ally flexible in permitting different types of transaction between the 
issuer and its restricted subsidiaries or among restricted subsidiaries 
– in many cases, regardless of whether those restricted subsidiaries are 
guarantors or non-guarantors. 

While each high-yield covenant package is distinct, the main cov-
enants are as follows: 
• Limitation on restricted payments: this is often called the ‘RP cov-

enant’. The RP covenant regulates the amount of cash and other 
assets that may flow out of the issuer and its restricted subsidiaries. 
It limits: 
• cash dividends and other distributions;
• the redemption of repurchase of the issuer’s capital stock;
• the redemption or repurchase of subordinated debt obligations 

prior to their scheduled maturity; and 
• restricted investments, which are investments that are not 

defined as permitted investments.
• Limitation on indebtedness: the debt covenant restricts how much 

and the type of debt the issuer can incur.
• Limitation on liens: the lien covenant is focused on protecting the 

high-yield investor’s position in the capital structure by regulating 
the incurrence of secured debt that may be effectively senior to or 
pari passu with the high-yield debt securities, and ensuring that the 
securities have a senior priority lien on collateral that secures any 
junior debt. 

• Limitation on asset sales: unlike a traditional credit agreement, 
high-yield debt securities do not place strict limits on asset sales. 
Instead, the high-yield asset sale covenant establishes guidelines 
that must be followed in any asset sale and permits the issuer to use 
the proceeds either to reinvest in the business or to prepay debt that 
ranks higher than or equal to the high-yield debt securities in the 
capital structure. If the issuer does not use the proceeds in this way, 
it is required to offer to repurchase the high-yield debt securities at 
par plus accrued interest.

• Limitation on affiliate transactions: the limitation on affiliate trans-
actions covenant limits the issuer’s ability to enter into transactions 
with affiliates unless those transactions are on terms no less favour-
able than would be available for similar transactions with unrelated 
third parties. The covenants are designed to prevent value from 
leaking out from the issuer to affiliates that are not subject to the 
covenants of the indenture.

• Reporting: the reporting covenant is aimed at ensuring the flow 
of information that high-yield investors need to support trading in 
the high-yield debt securities, and to monitor the performance of 
the issuer.

• Mergers and consolidations: the merger and consolidation cov-
enant is designed to prevent a business combination in which the 
surviving obligor for the high-yield debt securities is not financially 
healthy, as measured by a ratio test. The covenant also seeks to 
ensure that noteholders will have enforceable rights against the 
surviving entity in a merger, consolidation or transfer of all or sub-
stantially all the assets of the issuer or a subsidiary guarantor.

• Future guarantors: the future guarantors covenant is designed to 
make sure that if a subsidiary of the issuer is guaranteeing other 
debt, the noteholders get the benefit of that guarantee. As a result, 
the common formulation is that if a restricted subsidiary guaran-
tees the bank facility of the issuer, that entity will guarantee the 
high-yield debt securities as well. In addition, if the issuer decides 

to issue new high-yield debt securities, the guarantor package will 
be the same across both tranches of securities. 

• Change of control: the change of control covenant requires that the 
issuer purchase the high-yield debt securities from noteholders at 
a price equal to 101 per cent plus accrued interest if a ‘change of 
control’ of the issuer takes place. The change of control ‘put’ right 
is a defining feature of high-yield debt securities. 

Note that for covenants appearing highly restrictive, there is a set of 
baskets and exceptions giving the issuer the flexibility it needs to oper-
ate its business and grow over the life of the high-yield debt securities. 
The exceptions are limitless and they are highly negotiated.

10 Are you seeing any tightening of covenants or are you seeing 
investor protections being eroded? Are terms of covenants 
often changed between the launch and pricing of an offering?

As mentioned above, any tightening or loosening of covenants typically 
tracks the overall market or the particular industry. In the past couple of 
years or so, there have been more instances of covenants being changed 
between the launch and the pricing of an offering. As investors get more 
selective and as investors have more time to digest a particular cove-
nant package, there are likely to be more changes to it. Sometimes, the 
changes can be fairly benign, such as reducing a particular basket size 
or tweaking a particular definition. At times, however, the change can 
be more drastic, such as a wholesale introduction of a new covenant.

11 Are there particular covenants that are looser or tighter, based 
on a particular industry sector?

The energy sector is a good example of an industry sector with looser 
covenants. Typically, the formation of a joint venture will trip the 
restricted payments covenant discussed above. Most high-yield 
covenant packages will have some kind of a basket specific to joint ven-
tures that will allow an issuer to make investments in joint ventures up 
to a certain dollar threshold. As these structures are the backbone of the 
energy industry, however, there is a separate exception referred to as 
the ‘permitted business investment’ exception. This exception simply 
allows the issuer to make unlimited investments as long as it is the kind 
of investment that is customary or is becoming customary in the energy 
sector. As the sector has revived following the prolonged downturn, 
however, there have been increased instances of investors demanding 
tighter covenants.

12 Do changes of control, asset sales or similar transactions 
typically trigger any prepayment requirements?

As discussed in question 9, a change of control typically requires the 
issuer to offer to prepay the bonds at 101 per cent plus accrued interest. 

Asset sales only trigger a prepayment obligation at par plus accrued 
interest if the issuer does not use the asset sale proceeds in a manner 
permitted by the asset sale covenant (ie, use the proceeds to reinvest 
in the business or pay down debt). If an issuer is unable to apply the net 
proceeds of an asset sale in the manner and in the time allowed under 
the covenant, it must then make an offer to acquire the bonds at par plus 
accrued interest once the excess proceeds reach a negotiated threshold. 
If the offer is oversubscribed, then the issuer must purchase the bonds 
on a pro rata basis. If the offer is undersubscribed, then the issuer can 
use the remainder for general corporate purposes, and the excess pro-
ceeds amount is reset to zero.

13 Do you see the inclusion of ‘double trigger’ change of control 
provisions tied to a ratings downgrade?

A double-trigger change of control put option has slowly crept into some 
high-yield debt securities from the investment grade world in recent 
years. In a double-trigger change of control put, a put is triggered only 
if there is both a change of control and a ratings downgrade from one or 
more rating agencies within a specified period following the announce-
ment of a transaction that will be a change of control. The double-trig-
ger concept in effect shifts to rating agencies the determination as to 
whether the change of control is positive for investors. Rather than per-
mitting individual noteholders to decide whether to put their securities 
based on their views of the trans-action, the double-trigger provision 
puts rating agencies in the position of assessing the effect of the trans-
action on the financial health of the issuer on behalf of investors.
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Double-trigger change of control provisions in high-yield offerings 
are more likely to be encountered for issuers who may be on the cusp of 
reaching investment grade status, such as issuers with split high yield 
or investment grade ratings from the rating agencies. During the past 
year however, there have been more instances of investors pushing 
back on the double-trigger concept and demanding a more standard 
change of control provision.

14 Is there the concept of a ‘crossover’ covenant package in 
your jurisdiction for issuers who are on the verge of being 
investment grade? And if so, what are some of the key 
covenant differences?

Yes. Crossover covenant packages are common for issuers with split 
high yield or investment grade ratings from rating agencies as well as 
for issuers on the cusp of being investment grade. A typical crossover 
covenant package will be similar to a typical high-yield covenant pack-
age except that there is usually only a limitation on secured debt and 
the covenant is often accompanied by an exception allowing an issuer 
to secure debt up to a negotiated percentage of its consolidated net tan-
gible assets; there is typically no restricted payments covenants; and 
the change of control covenant is usually a double trigger.

Regulation

15 Describe the disclosure requirements applicable to high-yield 
debt securities financings. Is there a particular regulatory 
body that reviews or approves such disclosure requirements?

High-yield debt securities are typically sold in either the public market 
or the 144A market. Securities sold in the 144A market typically include 
an obligation to complete a back-end exchange offer, which is an offer 
to allow holders to exchange the privately placed securities for freely 
transferable, SEC-registered securities within a specified period after 
the closing. The back end requirement reduces – or can even eliminate – 
any negative impact on the coupon of the notes from their having been 
sold as relatively less liquid 144A securities that can only be traded 
among sophisticated institutions, at least during a specified period. In 
addition, some buy-side investors operate under investment guidelines 
that limit the amount of securities they can buy without back-end reg-
istration rights. After the adoption of Sarbanes-Oxley and the related 
SEC rules and regulations, however, private companies have begun to 
resist the obligation of back-end exchange offers and are increasingly 
opting for 144A for-life transactions that do not contemplate registra-
tion rights. These companies point to the added burdens of Sarbanes-
Oxley and related SEC rules and the resulting increase in expenses. In 
addition, the number of 144A for-life deals has increased owing to a 
rise in the number of secured high-yield deals. The reporting require-
ments of Rule 3-16 of Regulation S-X (which requires financial state-
ments in SEC-registered deals for certain subsidiaries whose securities 
are pledged as collateral) are onerous and costly. Indentures for SEC-
registered notes must also comply with the Trust Indenture Act of 1939, 
which imposes extra requirements on issuers of secured notes. Issuers 
of 144A for-life securities can avoid these complications. 

To offer the securities on a registered basis, the issuer must meet 
the disclosure requirements set forth by the SEC, predominantly 
Regulation S-K, which governs what needs to be included regarding 
the description of the business, risks, trends, etc, and Regulation S-X, 
which governs what needs to be included in terms of financial state-
ments. While a 144A deal with back-end exchange rights or a 144A 

for-life deal requires no SEC filing or approval at the time of issuing, in 
practice the disclosure requirements are substantially similar, with cer-
tain caveats. For example, a registered deal requires executive compen-
sation information, which is burdensome and costly to put together. 
Most people take the position in a 144A deal that such information is 
not material to debt investors and, as a result, it is rarely included in the 
offering document. 

Overall, however, the disclosure requirements applicable to a 
144A deal as compared with a registered deal are the same. The key 
difference is execution and timing. Since a 144A deal is not subject 
to SEC review, it enables issuers to access the market more quickly 
and efficiently.

16 Are there any limitations on the use of proceeds from an 
issuance of high-yield securities by an issuer?

None, other than in violation of any anti-terrorism, anti-money 
laundering or similar laws.

17 On what grounds, if any, could an investor be precluded from 
investing in high-yield securities?

As noted in question 15, most high-yield debt securities are issued on 
a 144A basis. Rule 144A under the Securities Act of 1933 allows private 
resales to qualified institutional buyers. Such securities are also often 
concurrently sold to non-US investors pursuant to Regulation S under 
the Securities Act of 1933. As a result, the type of distribution used for 
selling the securities will dictate the types of investors permitted to 
participate in the offering.

18 Are there any particular closing mechanics in your 
jurisdiction that an issuer of high-yield debt securities should 
be aware of ?

Closing mechanics in the US are fairly uniform but can be complicated. 
In addition, in cross-border transactions or, if securities are issued 
in a non-US dollar denomination, settlement will be increasingly 
more complicated. For a typical high-yield issuance, as noted earlier, 
once the securities are priced, they are actively trading and then they 
typically settle in three business days. 

Guarantees and security

19 Outline how guarantees among companies in a group 
typically operate in a high-yield deal in your jurisdiction. Are 
there limitations on guarantees?

The most common high-yield structure is to have an issuer with 
upstream guarantees from its subsidiaries. In certain instances where 
the issuer may not be the topco entity, there may be a downstream 
guarantee too. Most often, the guarantee structure will mimic the bank 
finance structure.

In general, unsecured guarantees are limited only by fraudulent 
conveyance issues. Under US federal bankruptcy law, the incurrence of 
indebtedness, the guarantee thereof or the grant of a security interest 
in collateral could be avoided as a fraudulent transfer or conveyance 
if the issuer or guarantor: (i) incurred the indebtedness or guarantees 
with the intent of hindering, delaying or defrauding creditors; or (ii) 
received less than the reasonably equivalent value or fair consideration 
in return and, in the case of (ii) only, one of the following is also true at 
the time thereof: 
• the issuer or any guarantor was insolvent or rendered insolvent by 

reason of the incurrence of the indebtedness or the guarantee;
• the incurrence of the indebtedness or the guarantee left the issuer 

or the guarantor with an unreasonably small amount of capital or 
assets to carry on its business;

• the issuer or guarantor intended to, or believed that it would, incur 
debts beyond its ability to pay as they mature; or 

• the issuer or guarantor was a defendant in an action for money 
damages, or had a judgment for money damages docketed against 
it if, in either case, the judgment is unsatisfied after final judgment. 

In addition, there are limitations associated with foreign guarantees. 
First, the provision of a guarantee by a foreign entity of the obliga-
tions of a US issuer can have serious economic consequences for the 
issuer. Under the US tax code, income earned abroad by companies 
that are organised abroad is generally not taxed by the US. If, however, 

Update and trends

Federal regulatory scrutiny may continue to affect the high-yield 
market. In 2013 and 2014, US federal banking agencies heightened 
underwriting standards by, in essence, prohibiting regulated banks 
from lending to companies where the total debt-to-EBITDA ratio 
would exceed six times. These types of regulation have made it 
harder for banks to lend to companies and finance, among others, 
leveraged-buyout transactions, which certainly had an adverse 
impact on the high-yield market and the leverage finance market as 
a whole.

However, the Trump administration’s pro-business agenda 
may ease some of these regulations, which would lead to increased 
activity in the high-yield market.
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the assets of such company provide credit support for obligations of 
a US affiliate, then the undistributed earnings and profits of the for-
eign entity may be deemed repatriated to the US and become subject 
to US taxation as a dividend. As a result, in the US market, issuers are 
typically not expected to take such a risk and guarantees from foreign 
subsidiaries are not commonly required. 

20 What is the typical collateral package for high-yield debt 
securities in your jurisdiction?

Collateral that is typically used as security falls into two general cat-
egories: real property and personal property. Real property is governed 
by the law of the state in which the property is located and a security 
interest in real property can be granted pursuant to a mortgage or simi-
lar agreement. The creation of security interests in most types of per-
sonal property are governed by the Uniform Commercial Code (UCC), 
a form of which has been enacted in each state. Security interests in 
such personal property governed by the UCC can be granted pursuant 
to a single security agreement and perfected, subject to certain excep-
tions, by the filing of financial statements describing the collateral in the 
jurisdiction of organisation of the party granting the security interest.

21 Are there any limitations on security that can be granted to 
secure high-yield securities in your jurisdiction? Are there 
any limitations on types of assets that can be pledged as 
collateral? Are there any limitations on which entities can 
provide security?

See question 20.

22 Describe the typical collateral structure in your jurisdiction. 
There is no single typical collateral structure in the US. It is certainly 
common to see crossing lien deals between high-yield debt securities 
and bank agreements, but that is not the only structure. Typically, lend-
ers take a first lien in the hard assets and the bonds get a first lien on 
personal property. Then the lenders would take a second lien on the 
personal property and the bonds would get a second lien on the hard 
assets. It is also possible for secured bonds to rank pari passu with the 
bank debt. In addition, while uncommon, there are deals where the 
bonds obtain a second lien on all of the collateral.

23 Who typically bears the costs of legal expenses related to 
security interests? 

While the underwriters generally pay underwriters’ counsel for their 
legal expenses, the costs of legal expenses related to security interests 
are generally paid by the issuer. In the US, borrowers typically pay the 
legal expenses associated with counsel to the lenders, and, since the 
work related to security interests is really more akin to a credit agree-
ment, it is customary for issuers to pay for the legal expenses of counsel 
to the underwriters for such work.

24 How are security interests recorded? Is there a public register?
Similar to the creation of the security interest, the UCC governs the 
perfection of a security interest in most types of personal property. 
Perfection occurs through:
• the filing of UCC financing statements with the relevant state office;
• intellectual property security agreements with the relevant 

federal office;
• the execution of control agreements with respect to cash and cash 

equivalents held in a depositary bank, or in certain circumstances, 
with a securities intermediary;

• the possession or delivery of certain personal property;
• the recording of mortgages with the relevant state office; and 
• other filings or actions in the case of other special category assets.

25 How are security interests typically enforced in the high-yield 
context? 

There is no real distinction between high-yield debt securities and 
other debt in terms of enforcing security interests. A secured note-
holder that forecloses on collateral outside the bankruptcy process 
generally takes that collateral subject to any other potential liabilities 
against which the collateral is subject. Typically, on the filing of a peti-
tion for bankruptcy reorganisation (a Chapter 11 proceeding) or liqui-
dation (a Chapter 7 proceeding) under Title 11 of the US Bankruptcy 
Code, an automatic stay arises, which prohibits all collection and 
enforcement efforts, subject to certain exceptions for the right to close 
out most securities and financial contracts, criminal proceedings and 
the exercise of regulatory powers. Generally, all interest accruals stop 
as of the petition date, unless a debtor is solvent and covenants are 
not enforceable once a petition is filed. Under certain circumstances, 
a secured noteholder may be able to obtain relief from the automatic 
stay to enforce remedies against collateral.

Debt seniority and intercreditor arrangements

26 How does high-yield debt rank in relation to other creditor 
interests? 

There is no distinction between high-yield debt securities and other 
debt in terms of ranking, and it depends on the capital structure of the 
company. In general, the high-yield debt securities rank equally in right 
of payment with any existing and future senior debt, are effectively 
subordinated to all secured debt to the extent of the value of the col-
lateral and are senior in right of payment to any existing and future 
subordinated debt.

27 Describe how intercreditor arrangements entered into by 
companies in your jurisdiction typically regulate voting and 
control between holders of high-yield debt securities and 
bank lenders?

This depends on the structure and the answer to question 22. In general, 
each tranche of debt has its representative. For example, noteholders 
are represented by a trustee that will sign the intercreditor agreement 
and the bank lenders are represented by the administrative agent who 
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will sign the intercreditor agreement. Typically, control resides with 
the party that holds the most senior piece of debt or, if the different 
tranches of debt rank pari passu, then, typically, voting and control will 
reside with the biggest tranche of debt.

Tax considerations

28 May issuers set off interest payments on their securities 
against their tax liability? Are there any special considerations 
for the high-yield market?

Generally, in the US, interest should be deductible in accordance with 
the issuer’s method of accounting. Interest expense on indebtedness 
issued with original issue discount is deductible on a constant yield 
to maturity basis, even if the issuer is on a cash method of account-
ing. There are many interest deduction rules with which a US issuer 

may require guidance. In addition, one special consideration for the 
high-yield market are the applicable high-yield discount obligations 
(AHYDO) rules. If a debt obligation is issued with original issue dis-
count and the AHYDO rules apply, a portion of the interest expense 
may be deductible only when paid in cash, and as a result, a portion 
may be permanently non-deductible.

29 Is it common for issuers to obtain a tax ruling from the 
competent authority in your jurisdiction in connection with 
the issuance of high-yield bonds?

No, a typical high-yield transaction does not require issuers to obtain 
a tax ruling in connection with the issuance. In certain circumstances, 
however, relating to tax-free spin-offs and the issuance of high-yield 
debt securities in connection therewith, a tax ruling may be required 
or desired by the issuer.
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